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Self-Denial 


It is unfortunate that, so far as we can ascertain, the only 
external publicity given to the Annual General Meeting of 
The Law Society (reported at p. 519, post) was the news that 
solicitors may ask for a rise. The vast amount of work done 
by the Council in the realms of legal aid and law reform, as 
well as in narrower fields, has passed quite unnoticed, and the 
general public are left with the impression that we are concerned 
oly about our costs. Our system of charging teems with 
absurdities and it is apparent that in many branches our 
permitted gross incomes have not kept pace with rising costs. 
Nevertheless, we think it would be wise not to press for any 
increase now. The Prime Minister has appealed for a stand- 
still in prices. We may argue to ourselves that legal costs do 
not figure in the cost of living index, but each one of us, 
whether he receives wages, salary, profits or dividends, 
must resist the temptation to regard himself as a special 
case. Inflation ‘s partly caused bya large number of individuals 
making small demands ; it can only be halted by the same 
individuals showing restraint. It is no answer to say that 
others are stealing a march on us. It is surely our duty to 
take the lead. 


The Death Penalty 


THE vote of the House of Lords on the Death Penalty 
(Abolition) Bill has perpetuated uncertainty. The Commons 
could pass the Bill again during the next Session of Parliament 
and it could then become law under the provisions of the 
Parliament Act, 1949. Naturally, this would depend upon 
the readiness of the Government to find the necessary time 
for the consideration of a Bill to which they are opposed. 
Nearly a year has elapsed since an execution took place. 
The best course for the Government to adopt now, if it is 
constitutionally proper, is to announce that until further 
notice Her Majesty will be advised to exercise the prerogative 
of mercy. In this way we would have an experimental period 
which should do much to set the controversy at rest. 


Special Reasons 


As is well known, the Road Traffic Act, 1930, s. 35, requires 
4 magistrates’ court, on conviction of a person for using or 
permitting use of a motor vehicle on a road without third- 
party insurance, to disqualify him from holding or obtaining 
a driving licence for not less than twelve months, unless there 
afe special reasons. The latter term means reasons special 
to the offence, and not to the offender, and there are many 
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cases on this point. Both Houses of Parliament have now 
passed in the new Road Traffic Bill a clause abolishing the 
compulsory disqualification under s, 35, but it is not known 
when that clause will become law, as the Bill has not yet 
received the Royal Assent and, even then, will not come 
into operation until the appropriate Minister directs. Can it 
be urged in a prosecution under s. 35 that the passing of this 
clause by both Houses is in itself a special reason? As the 
term “‘‘ special to the offence’ means presumably “ special 
to that particular offence,” it is submitted that the passing 
of the clause is not in itself a special reason, for it is a general 
clause applying to all cases under s. 35, whether serious or 
trivial. It might be, however, that the passing of the clause 
coupled with other circumstances particular to that offence 
could collectively amount to a special reason for not dis- 
qualifying. For example, if an offender had a long and 
unblemished motoring record and the offence arose from 
forgetfulness or a misunderstanding of the policy, and as 
magistrates would, if they had the discretion, almost certainly 
not disqualify in such a case, the fact that, in addition, 
Parliament has shown that it is not intended that there 
should be an automatic disqualification, might amount to 
a special reason. Whether the High Court would agree is an 
open question, but perhaps the more relevant consideration 
for defending solicitors is whether the prosecutor is likely to 
appeal against the finding of special reasons in such circum- 
stances. We would not advise a defendant to seek special 
reasons where the facts are serious and there are few mitigating 
circumstances. 


‘ 


Estate Duty on Partnership Property 


THE views of the Estate Duty Office are published in the 
July issue of the Law Society's Gazetle on an impor ant point 
of estate duty law arising in connection with the reduced 
rate of estate duty chargeable in respect of industrial heredita- 
ments, plant and machinery used in a business (see s. 28 (1) 
of the Finance Act, 1954). The reduced rate of duty is not 
always applicable, the Gazette states, to a business carried 
on in partnership, where the business, or an interest in the 
business, passes on death. It depends on whether what 
passes on the death is a right to a share of the partnership 
assets as such, or merely to a sum of money. This in turn 
depends on the exact terms of the partnership agreement. 
The Estate Duty Office is of the opinion that the reduced 
rate is applicable where (a) the right of the deceased partner’s 
representatives is to a share of the partnership assets as 
such (an uncommon case) ; or (b) the deceased’s share of the 
partnership assets passes to a beneficiary under the partner- 
ship agreement, either directly or by virtue of the exercise 
by the deceased of a power conferred by the partnership 
agreement. The Estate Duty Office further considers that 
in the case of a partnership at will without an agreement, 
a share in the assets of the business does not pass on the 
death of a partner, and estate duty is accordingly payable 
at the full rate. The partner’s death dissolves the partner- 
ship, and his interest is a sum of money due from the surviving 
partners. Accordingly, they say, the circumstances in 
which the reduced rate provided by s. 28 (1) of the Finance 
Act, 1954, applies to a business carried on in partnership 
are identical with those in which the reduced rate of estate 
duty (see s. 23 of the Finance Act, 1925) applies to agri- 
cultural land held by partners. Readers are referred to 
p- 278 of the July, 1953, issue of the Gazette. 
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Legal Aid and the Ratepayers 


A STATEMENT made by LorpD GoppARD on 6th July to! 
the Justices’ Clerks’ Society at Harrogate that ratepayers 
are paying a great deal for “ perfectly useless’ defences in 
legal aid is bound to raise some controversy. He made it 
clear that in a very serious case it was another matter 
altogether. He was talking of ordinary cases when every 
person before a court on indictment is given counsel. In 
many cases, he said, counsel had no more to say than: 
“The prisoner is a marrief man with three children and 
another one on the way.’’ He had found in some of those 
cases that if a prisoner had anything to say in mitigation it 
came far better from the prisoner himself than through 
counsel. Notwithstanding this vigorous expression of opinion, 
we consider that all criminal cases are serious, especially 
when they are the subject of indictment, and some of the 
best speeches made at the Bar have been made in mitigation. 
Young counsel who imagine that it is only necessary to refer | 
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In erring, if they have erred, on the side of generosity in the 
grant of legal aid, benches have erred on the right side. 
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The Crown and Privilege 


25th June, ‘‘that anything that is done in Government 
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“Tr is part of the stupidity we have got into these days,” | 


said Mr. Justice FINNEMORE at Nottingham Assizes a 


offices has to be kept secret, and the public, who pays, knows | 


nothing about it.” His lordship awarded £800 damages to 
the Road Haulage Executive in an action against the Ministry 


of Supply based on the negligence of an engine driver while | 


driving to a canteen. 
canteen had never been prohibited, and’ it was therefore 
within the scope of the driver’s employment. A report of the 
accident had not been made available because the Ministry 
had said that it would be against public policy to do so and 
claimed that the investigation into the accident was privileged. 
In answer to a question in the Commons on 2nd July, the 
MINISTER OF SUPPLY stated with regard to the case that 
there were two separate reports, namely, (1) a factual report 
of the accident, and (2) a report by a disciplinary board. 
Under the policy recently announced by the Lord Chancellor, 
Crown privilege would not in future be claimed for factual 
reports of accidents, but disciplinary reports remained in the 
class for which privilege would continue to be claimed. It was 
understood that Mr. Justice Finnemore was referring to the 
report by a disciplinary board. He added that claims of 
privilege already made in actions to which the Ministry was 
a party, but which had not yet come to trial, were being 
reviewed to see that they accorded with the Government policy. 


Land Registry Closed on Saturdays 


From 7th July onwards, in common with many other 
public offices, the Land Registry is not open for business on 
Saturdays. The necessary amendment to r. 323 of the 
Land Registration Rules, 1925, has been made by the Land 
Registration Rules, 1956 (S.I. 1956 No. 1024 (L.10)), which 
also declare the Court of Chancery of the County Palatine of 
Lancaster to be a court for the purposes of the Land Registra- 
tion Acts. This gives that court power to entertain proceedings 
under the 1925 Act when they are within its jurisdiction. 


It was held that driving to the | 
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A VOTE OF CONFIDENCE 


THE most imaginative observer could not conscientiously 
describe the scene at the annual general meeting of members of 
The Law Society as animated. Which is as it should be. 
Not for us are the harsh words and bitter onslaughts with which 
the members of other professions regale themselves on these 
occasions. The atmosphere resembled that at a county 
cricket match on the morning of the first day rather than the 
last few minutes of a hotly contested cup final. With agree- 
able expedition the notices convening the meeting and the 
minutes of the last meeting were taken as read. The first 
rounds of applause were those which greeted the election 
of Sir Edwin Herbert and Mr. Yeaman as the new President 
and Vice-President respectively. Their replies were felicitous 
and brief. By some extraordinary trick of fate the number of 
candidates nominated for election to the Council was exactly 
equal to the number of vacancies, and the election of auditors 
also was uncontested. 


We were sorry to hear that Mr. Lawson was not present to 


| second the adoption of the accounts, but Mr. Peppiatt stepped 


into the breach and adopted Mr. Lawson’s circulated speech 
as his own. At this point came a question relating to the 
pensions of retired members of the Society’s staff, particularly 
those who retired before the pension scheme came into opera- 
tion. A second question completely beat the whole of the 
Council. The questioner pointed out the item ‘ Sundry 
Debtors” in the accounts of the catering department and 
asked how to obtain credit from that department, a feat which, 
he claimed, he had been trying to perform for fifty-one years. 
The President was understood to say that the method could 
not be divulged on security grounds. 


” 


No notice of motion having been received, the President 
moved the adoption of the Annual Report in an illuminating 
speech. The Council, not content with doing some excellent 
work with the Chancellor in connection with retirement 
benefits, are going ahead with arrangements which will 
produce, for the benefit of solicitors, advantages not otherwise 
They have rejected the idea of establishing a 
private trust: the arrangements will be made with a group 
of insurance companies. Of particular interest is a point 
which has been made in these columns—that the new 


| exemption from taxation of the capital element in annuities 


may in some circumstances make it more attractive to take 
out an endowment policy and buy an annuity instead of 
taking advantage of the new provisions covering deferred 
annuities. 


Among those solicitors who defend at the public expense 
persons charged with crimes there was disappointment, but 
hardly surprise, at the news that the state of the country’s 
finances does not permit them as yet to be adequately paid 
for their services. It is of little comfort to receive a suggestion 
that they could occupy themselves in the meantime by 
drafting the necessary regulations. 


The meeting was slightly shaken by the news that over 
three quarters of a million pounds had been paid out over 
the years from the Compensation Fund, and that at the 
Moment the Fund is on the brink of insolvency. Help, 
however, is in sight, and our contributions are to be increased. 
Little impact seemed to be made by the news that the Council 
Were exploring the possibilities of an O. and M. advisory 


service for solicitors’ offices or that they were going to recruit 


some additional staff for public relations, so that we can bark 
back at those who bark at us. 


In July, 1957, the American Bar Association are intending 
to adjourn their meeting in the United States at a suitable 
stage in the agenda and to resume in London. It appears 
that no fewer than 5,500 American lawyers have already 
registered for the trip, which will undoubtedly give rise to 
severe logistical headaches. It is true that during the 
war the Queen Mary and the Queen Elizabeth were each 
able to convey a division across the Atlantic, but we doubt 
whether the members of the American Bar Association, 
especially those who made the crossing during the war, will 
agree to repeat it under the same conditions. The Americans 
are reported to be undismayed by the news that we can only 
accommodate 3,000. We look forward to further develop- 
ments, such as a hutted camp complete with PX in Lincoln’s 
Inn Fields, or 5,500 camp beds in the Royal Courts of Justice. 


The President then mentioned the word “ remuneration.” 
Often at this there are scenes of unbridled enthusiasm 
accompanied by the stamping of feet and the waving of early 
editions of the evening papers. On this occasion there arose 
only a faint hum. The Council are doing some market 
research with a view to finding out whether they ought to 
press for an all-round increase, but the President suggested 
that some of the remedy lies in our own hands. How many 
of us are still timidly presenting bills on the basis of the old 
Schedule II instead of calculating them according to the 
amount or value of the money or property involved and the 
importance of the matter to the client, preferably while the 
tears of gratitude are still in his eyes? Again, how many 
principals attend taxations instead of sending comparatively 
junior members of their staff ? We fear that, if the President’s 
implied suggestion is to be adopted, a great many principals 
will have to learn a great deal more about costs than they now 
know. 


In the debate which followed there was some comment on 
the black sheep whose victims we provide for so altruistically. 
It seems that the Council have considered whether further 
restrictions are necessary, but have decided that they would 
not be justifiable for the sake of the few defaulters we have 
with us. Better to pay our £10 a year and look cheerful. 


There was one radical member who would like (a) the 
authorised increase to be 100 per cent. instead of 50 per 
cent.; (b) the deductions on legal-aid cases to be 5 per cent. 
instead of 15 per cent. ; and (c) the Divorce Department to 
be abolished. Another member went to the microphone 
merely in order to have his annual say, but, apart from 
announcing his need for a partner, found nothing to criticise 
about the status quo. Other members deplored the fact that 
our professional brethren in Northern Ireland do not have a 
Compensation Fund, and that The Law Society and solicitors 
are sometimes attacked in the columns of Sunday papers. 
A certain reticence prevents us from commenting on the last 
speech of the afternoon. 


We endorse everything that was said about the excellence 
of Mr. Lund and his staff, and would only add that the 
members of the Council, who give their time ‘‘ with nothing to 
hope from any promise and nothing to fear from any threat,” 
can congratulate themselves that the peace and quiet of the 
meeting were an eloquent testimony to their zeal and fidelity. 


P, ASTERLEY JONES, 
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Landlord and Tenant Notebook 
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Saturday, July 14, 1956 


VARIATION 


THE subject is one to which text-books dealing with the 
law of landlord and tenant do not devote as much attention 
as might be expected. The word “ variation” is not, in 
fact, to be found in the index to one of them; in the cases 
of others, the references are to such matters as powers to 
vary conferred on county courts under Housing Acts, etc., 
or power conferred on tenants for life to vary leases granted 
under the Settled Land Act. But a negotiated variation 
is not a rare phenomenon, and is one likely to give rise to 
problems. 

In London Hospital Governors v. Jacobs [1956] 1 W.L.R. 
662 (C.A.); ante, p. 434, an attempt was made, somewhat 
desperately, to establish that a written tenancy agreement 
had been varied. Landlords were held not to be entitled 
to a repairs increase under the Housing Repairs and Rents 
Act, 1954, Pt. II, because their notice had been based on an 
allegation that they were wholly responsible for repairs, 
whereas the tenancy agreement (which they pleaded) imposed 
liability for part of the repairs on the tenant. Their main 
point was that, as the tenant had not armed herself with a 
certificate of repair, she had no answer to the claim for 
increased rent ; this was decided against them. The decision 
thereon was the subject of the “ Notebook” last week 
(ante, p. 503). But they had also sought to establish, and 
had in fact satisfied the county court judge, that, as they had 
in fact done all the repairs for some years, there had been 
a variation of the terms of the tenancy or a new agreement. 
The reports rather assume that the two things are the same, 
and, as far as effect goes, there may indeed be no difference. 
Counsel for the landlords is reported to have urged that a 
new agreement should be inferred; Lord Evershed, M.R., 
said in his judgment : “ They [the landlords] called evidence to 
show that, notwithstanding the terms of the contract which 
I have read and notwithstanding their pleading, the true 
position was that at some unspecified time and on some 
unspecified occasion there had been a transfer of liability 
for repairs . . .,”” and, later on, ‘‘ With all respect to the 
learned judge, I am quite unable to accept his view that this 
evidence compelled or entitled him to draw the inference 
that at some time, unspecified, there had been a change in 
the terms of the bargain.”’ Jenkins, L.J., expressed his 
conclusion in these terms: ‘‘ The learned judge rejected 
that submission [a submission of ‘no case’ made on behalf 
of the tenant], partly on the ground that the point had not 
been taken in the statutory tenant’s pleading, and also on 
the ground that there was evidence from which a new 
agreement of tenancy, whereunder the whole of the liability 
for repair was thrown on the landlords, could be inferred. 
With respect to the learned county court judge, I find myself 
obliged to differ on both points,” and, later, “‘. . . there being, 
in my view, no ground for holding that the terms of the 
tenancy agreement were ever altered . . .” 


Transfer of burden 


Lord Evershed seems to have gone rather far afield when 
quoting authority on this point (Jenkins, L.J., quoted none). 
The learned Master of the Rolls referred to a dictum of Lord 
Normand in Asher v. Seaford Court Estates, Ltd. [1950] 
A.C. 508: “‘ The cost of supplying hot water was under the 
old lease a burden which lay on the tenant and was borne 
by him because he could call on no one else to bear it. The 


fact that the landlord bore it for him did not make it any 
less the tenant’s burden. On any day the landlord by his 
own volition could have ceased from heating the water 
unless the tenant agreed to pay the cost.”” The issue was, 
of course, whether there had been a transfer of burden within 
the meaning of the Increase of Rent, etc., Restrictions Act, 
1920, s. 2 (3): ‘‘ Any transfer to a tenant of any burden or 
liability previously borne by the landlord shall, for the 
purposes of this Act, be treated as an alteration of rent,”’ etc. 
At first sight, a comparison between the situation dealt with 
in that case and that before the court in London Hospital 
Governors v. Jacobs may seem remote; a case in which a 
landlord voluntarily supplied hot water and then made a 
charge for supplying it seems to have little in common with 
a case in which a landlord carries out repairs which he could 
have called upon his tenant to effect. But both decisions are 
concerned with the permitted amount of rent, and while 
the essential point in Asher v. Seaford Court Estates appears 
to have been that though there was no /iability there was 
a burden (the Act deliberately using both expressions), the 
dictum does contrast what is covenanted with what is 
uncovenanted. 

What was transferred was, Lord Porter said, the 
burden of the “ practical necessity ”’ of providing hot water ; 
under the old lease, said Lord Normand, the cost of supplying 
hot water was a burden which lay upon the tenant because 
he could call on no one else to bear it. The dictum quoted 
and relied upon by Lord Evershed in London Hospital 
Governors v. Jacobs followed. 

The learned Master of the Rolls also said: “It is not 
uncommon that landlords (particularly good landlords) may 
do, both in their own interests and in the interests of their 
tenants, things which they are not bound to do,” suggesting 
that such motives may have inspired the landlords concerned 
in Asher v. Seaford Court Estates. The “ old lease”’ in that 
case had been made in 1935, the one before the court in 1943. 
The voluntary heating of water may well have been an 
attraction which in 1935 helped to achieve the letting of the 
flats; in 1943 there would be less difficulty, but greater 
expense. Year's ago, in Broggi v. Robins (1899), 15 T.L.R. 
224, agents for landlords of ‘‘ weekly property” having 
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denied that they had expressly agreed to do all necessary | atis 
repairs, but admitted that they always did whatever repairs the 


were necessary, Day, J., spoke of a usage to do such in Pro 


tenancies of that kind, and Lord Russell of Killowen 


did 


considered that the fact that they always did them evidenced} the 
an implied agreement. But there was, in that case, n0| and 


suggestion of an express covenant by the tenant ; 


was that the question of consideration would have proved 
troublesome. 


Premature payment of rent 
One type of case in which courts may well have felt 4 
temptation to find that a tenancy had been varied is that 
in which some kind-hearted tenant has “ paid rent ” before 
it is due, only to find it demanded by someone else when tt 
does fall due. It was in fact decided by Lord Cromwel V. 
Andrews (1583), Cro. Eliz. 15, that even a tenant who held 


and | 
possibly one reason why the argument in London Hospital 
Governors v. Jacobs urged (as reported) the creation of 4) 
new agreement rather than a variation of the existing one) 
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his landlord’s acquittance could not resist a demand made 
| Jater at the proper time, and a consequent forfeiture ; and 
| the decision was spoken of with approval in Clun’s case 
(1613), 10 Co. Rep. 127a. Those were, of course, the days of 
inelasticity. In Nash v. Gray (1861), 2 F. & F. 391, Byles, J., 
found, if I may so put it, a way out; the defendant in an action 
for rent brought by his original landlord’s executor pleaded 
that he had paid part of the sum claimed (one year’s rent) as 
rent and had advanced the rest on the deceased’s request, 
the deceased undertaking that it would go against rent. 
The learned judge (a) hinted at the possibility of an equitable 
defence, but (b) left the matter to the jury as one of 
appropriation, and they found for the defendant. 

What may be considered significant in that case is that 
Byles, J., observed, in the course of his judgment, that a 
parol contract might be varied by parol and the rent made 
payable in advance ; nowadays, the possibility is not confined 
to parol contracts: Berry v. Berry {1929} 2 K.B. 316. 

3ut where landlords’ mortgagees have been concerned, the 
court has found itself unable to do anything for the tenant : 
De Nicholls v. Saunders (1870), L.R. 5 C.P. 89; Cook 'v. 
Guerra (1872), L.R. 7 C.P. 132. In the former, the landlord 
had granted a mortgage when, on a 12th March, he told the 
tenant that he was temporarily short and asked for the 
Ladyday and Midsummer rents, with which the tenant 
obliged ; on 24th March the mortgagee’s solicitors advised 
the tenant to pay rent to them; and on 25th March the 
landlord was adjudicated bankrupt. The trustee distrained. 
Payment of rent, said Willes, J., before it is due is not a 
fulfilment of the obligation imposed by the covenant to 
pay rent but is, in fact, an advance to the landlord, with an 
agreement that on the date when the rent becomes due such 
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advance shall be treated as a fulfilment of the obligation to 
pay the rent. 
Equitable estoppel 

The facts of Loudon Hospital Governors v. Jacobs no doubt 
fell short of what would have justified an attempt to apply 
the “ High Trees’’ doctrine. In Central London Property 
Trust, Ltd. v. High Trees House, Ltd. 1947) K.B. 130, lessees 
of a block of flats, the lease granted in 1937, found themselves 
unable to pay the £2,500 ground rent, the war having made 
many flats unlettable. After a discussion with the landlords 
the latter wrote confirming the arrangement made by which 
the ground rent should be reduced as from the commencement 
of the lease to £1,250 p.a. In September, 1945, all the 
flats were let, and the receiver of the landlord company 
claimed arrears but ultimately brought an action for £625, 
the difference between rent at the full rate and rent at the 
reduced rate for the last quarters of 1945. Denning, J., (as 
he then was) did not consider that there had been a valid 
variation: the fact that the lease was under seal, the confir- 
matory letter under hand, did not trouble him, but the fact 
that the variation might be said to have been made without 
consideration was an objection. But, in his now well known 
judgment, the learned judge examined recent developments 
and decided that a promise intended to be binding, intended 
to be acted on, and in fact acted on, was one which the courts 
would enforce. There was no estoppel in the strict sense, 
as the representation was not one of an existing fact ; but 
the landlords could not be allowed to act inconsistently with 
the promise given though there was no consideration and 
though the effect was to vary the terms of a contract under 
seal by one of less value. 


R. B. 


BUREAUCRACY ON THE DEFENSIVE 


ABRAHAM Linco_n thought God must be very fond of the 
poor because he made so many of them. Perhaps He is 
equally fond of bureaucrats, because now there are so many 
of them too. Certainly, He takes care to sce that they come 
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the Kingston magistrates showed. What went wrong here ? 
Probably officials and magistrates were moved to act as they 
did by the best of intentions, which can still as easily pave 
the way to hell to-day as they could when Shakespeare lived 
and wrote. The school attendance officials found a girl who 
Was not going to school. The mother would not deign to 
explain why. Then two courses lay open to the attendance 
officers. They could have summoned the mother for not 
sending the child to school or they could have taken the 
much more drastic course of applying to the justices for an 
order to bring the child before a juvenile court on the ground 
that she was in need of care and protection. This was done, 
and the magistrates, showing themselves no less forceful than 
the attendance officers, remanded the girl to a remand home 
for three weeks. Probably this last step was the more 


difficult to justify, because in a remand home a girl who may 
hitherto’ have been brought up in very sheltered conditions 
may suddenly find herself herded with others who are 
completely amoral and have embarked upon a career of 


prostitution, though in the larger remand homes such girls 
are usually segregated from the rest. 

The proceedings should be a stern reminder to the justices, 
first, that decisions affecting the liberty of the subject are 
dynamite and must always be handled with gare. Secondly, 
never to rely on others when making decisions so fraught with 
peril. The temptation to assume that the application of an 
experienced and trusted official must be “all right ’’ is very 
great, and too often process is granted for this reason rather 
than that the justices have satisfied themselves that’ the 
course they are asked to take is a proper one. The old 
Yorkshire magistrate who said to a defendant, “‘ Thou must 
a done summat or thou wouldna be summoned,” has had 
plenty of successors on the bench. One of these was a 
chairman who whispered to a colleague in an involved prosecu- 
tion undertaken by a Government department under the 
Defence Regulations: “I haven’t the foggiest notion of what 
it’s all about, but you can be sure the department wouldn't 
have taken action unless there was something in it. What's 
the maximum?” As a reminder that such lapses are not 
confined to lay justices, perhaps we may cite the judge who 
growled, ‘I never listen to the defence. It only confuses 
me.” PY. 3.G. 


Mr. Joseph Edward Brown-Hughes, solicitor, of Bishop 


Auckland, was married recently at Gainford to Miss Aileen 
Mavis Armstrong, of Gainford. 
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HERE AND THERE 


TOO MUCH INFERENCE 


WHEN Lord Esher was quite old and still Master of the Rolls 
people were constantly propagating rumours of his impending 
retirement. He found the perfect answer: he appeared in 
court in a new wig. Perhaps one of these days we shall see 
Lord Goddard in a new wig. For years now the curious have 
been feeling his pulse and testing his blood pressure by 
remote diagnosis. And now, when he remarks casually to 
the Justices’ Clerks’ Society meeting at Harrogate, “I am 
not very far off my eightieth birthday and I cannot expect 
to hold my present office in the natural order of things for 
very much longer,” out comes the headline, “‘ Lord Goddard 
Hints at His Retirement.’’ Apart from the fact that 
Lord Goddard is not a man of hints and veiled allusions and 
cryptic intimations, it is surely a perfectly sensible observa- 
tion that when one is well beyond one’s three score years and 
ten one has probably, in the natural order, more time behind 
one than one has in front. There is no more active or versatile 
judge on the Bench. In the Divisional Court, as he told the 
justices’ clerks, he makes a point of being perfectly clear 
about what he means and never giving a hedging judgment. 
He goes on circuit and, as in London, gets through his list 
with an almost disconcerting dispatch. He is ready to debate 
in the House of Lords with formidable effect, when judicial 
topics come before the Legislature, or else to take his part 
in the business of hearing appeals there. The Appellate 
Committee has lately seen rather more of him than usual. 
If the test case brought to determine whether certain officers 
of Jehovah’s Witnesses are liable to be called up for military 
service was sifted as thoroughly as it was, it was largely 
owing to his presence on the Appellate Committee. The 
Scottish counsel, who attended on the appeal from the Court 
of Session, had never seen anything like it, for, in the north, 
the present generation of judges, unlike their tough, outspoken 
predecessors, tend to the non-interventionist school of judicial 
demeanour. The fun of the game of fixing the date of 
Lord Goddard’s retirement for him is only equalled by the 
guessing game of spotting his successor among at least four 
“possibles ’” of varying backgrounds and accomplishments. 
Both are as harmless and as pointless as a television parlour 
game. There’s plenty of life in the Chief yet. You can tell 
it by two things: his rough humour (at the right times and 
in the right places) and his zest in enjoyment. 


NOT FOR PORTUGAL 


It seems, then, that the legal world is not to lose Lord Radcliffe 
after all. When it was announced a little while ago that he 
had been nominated senior trustee of the late Mr. Calouste 
Gulbenkian’s foundation for the advancement of art, education, 
science and health, it was scarcely imaginable to the 
uninstructed outsider that he would do anything but accept 
the charge joyfully and with relief. Whichever way you 
looked at it, the change was for the better. The situation 
of a Lord of Appeal in Ordinary is the least glamorous of all 
the judicial offices. He is neither quite a judge, nor (in the 
full traditional hereditary sense) quite a peer. He wears 
no magnificent robes to inspire awe and trepidation in 
common litigants and criminals. He sits either in a remote 
and inaccessible committee room or lost in the rows of 
empty benches in a chamber designed for a great and 
crowded assembly. He is deprived of the assistance 
of an industrious and devoted clerk. During the argument 


of an appeal he probably has only a share in any volume 
referred to, since the library at his disposal does not 
provide enough copies to go round. Linked with four noble 
and learned friends, he can never be certain that any opinion 
which he delivers, however brilliantly conceived, will not be 
deprived of the greater part of its force and effect because 
they, or some of them, reach the same conclusion by a different 
route. No, the lot of a Lord of Appeal is not an enviable 
one. But, by contrast, to be a Mecenas of this age, to have 
a palace in Portugal at one’s disposal, to foster and encourage 
merit, to recognise the hitherto unrecognised—is there a man 
of taste and intellect who would be insensitive to the charms 
of such a life? It is not surprising then, that Lord Radcliffe’s 
ultimate choice was generally regarded as a foregone conclusion. 





It indicates a very tenacious adherence to principle that he | 


should decline the position as a result of differences of opinion 
with the Portuguese Government over the constitution of 
the board of management. It seems that the government of 
Portugal contend that by Portuguese law the trust cannot 
rank as a charity unless its statutes are such as to place it 
under Portuguese control. Lord Radcliffe and the son of 
the deceased consider it inappropriate that one country should 
have a majority of governors on what was intended as an 
international foundation. The situation is complicated by 
divisions of opinion within the testator’s family, differences 
as to the construction of his will and the time limit set by 
the law of Portugal for the official sanction of the statutes 


of the trust. 
INDESTRUCTIBLE 


WE have taken the rule of law so much for granted in this 
country that we tend to forget that it is not an obvious and 
natural thing to persuade people to settle their differences 
by the arbitrament of total strangers rather than by direct 
and personal action. It is all the more reassuring to find 
the British rule of law able to survive such a breakdown of 
the social contract as is occurring in Cyprus. A judge is 
shot and wounded in an attempted assassination. Eleven 
days later he is back on the Bench telling the court: “I did 
not believe that the terrorists would make a personal attack 
on a British judge. An attack on a British judge is a most 
unusual thing.”, He added: ‘‘ We will not be deterred. 
By attacking judges the terrorists have tried to make it 
impossible for the courts set up by law to function.” His 
arrival was applauded and he remarked: “ I’m a tough old 
bird.”” The case to be tried was that of two youths charged 
with bomb-throwing. The hearing was a demonstration of 
impersonal justice. They were both acquitted on the ground 
of the insufficiency of the evidence. Judge and justice were 
both indestructible. Before he entered court, he was asked 
whether he was nervous, and replied: “ Certainly not.” 
Asked whether he would come back to Cyprus after his leave, 
he replied: ‘‘ Certainly. Why not?” Without such men 
as Judge Shaw there would be no rule of law. 
RICHARD Roe. 





THE Law SOcIETY 


The President, Mr. W. Charles Norton, the Vice-President and 
the Council of The Law Society gave a dinner on 5th July at 
their Hall in Chancery Lane. Earl Jowitt, the Bishop of London, 
Dr. Montgomery Campbell, and the Lord Mayor and the Sheriffs 
were present. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal ”.] 


Income Tax—Earned Income Allowance 


Sir,—-In the answer published [ante, p. 493} on your “ Points 
in Practice ’’ page under the above heading you say :— 

“it is necessary to be sure that the directors’ fees paid by the 

company qualify as expenses of management within the 

Income Tax Act, 1952, s. 425, but we see no reason why this 

should not be perfectly well arranged.” 

Has it been borne in mind that the expenses of managing the 
company’s property, as distinct from the company i self, do not 
constitute management expenses for the purpose of a manage- 
ment expenses claim ? A taxpayer who adopts this device for 
obtaining earned income relief on his rents usually finds himself 
worse off than before. The inspector is perfectly willing to tax 
the directors’ fees, but not nearly so willing to include more than 
a small proportion of them in the management expenses claim. 

As to granting the company a long lease at a purely nominal 
rent to save stamp duty, such a lease attracts voluntary 
disposition duty. Why not execute an agreement to sell, under 
a sixpenny stamp ? 

P. E. W. 

London, E.C.4. 

Our contributor writes : Certainly it has been borne in mind 


that management expenses within the Income Tax Act, 1952, 
s. 425, are the expenses of managing the company. But the 


THE LAW SOCIETY: ANNUAL GENERAL 


THe Annual General Meeting of members of The Law Society 
was held in the Society’s Hall on Friday, 6th July, 1956, under the 
chairmanship of the retiring President, Mr. (now Sir) WALTER 
CHARLES Norton, M.B.E., M.C. 

In opening the proceedings, the CHAIRMAN said that it was 
usual to take the notice convening the meeting as read, and this 
course was adopted. The minutes of the last annual meeting, 
held on the 8th July, 1955, were similarly agreed to be taken as 
read, and were authorised to be signed as correct. 

Under the byelaws relating to the election of the President 
and Vice-President, the Chairman announced that, Sir Epwin 
(SAvoRY) HERBERT, LL.B., and Mr. [AN Davin YEAMAN having 
been nominated respectively as President and Vice-President, 
and there being no other candidates, he accordingly declared 
them duly elected. 

Sir Epwin HerBeErt, the newly-elected President, said that 
he was most deeply grateful for the honour they had done him 
in electing him President for the coming year. It was now 
forty-one years that he had been in the profession, man and 
boy, and during that time he had had great gifts from the 
profession and work of absorbing interest ; a host of friends ; and 
a living thrown in! So he was very much indebted to the 
profession, and therefore a very happy man to be allowed this 
next year to repay at any rate part of the debt he owed. All 
he could say was that, with the aid of a new Vice-President, and 
of the Council, and he hoped with the support of all the members, 
he would do his best. 


Mr. IAN Davip YEAMAN then thanked the members present 
for the confidence they had shown in appointing him to the 
post of Vice-President. He hoped, as no doubt they did, that 
he would be able to sustain it. He could only add that all 
possible aid required from him by the President would be freely 
given—though he could not conceive that he would ever want it. 


The CHAIRMAN next dealt with the vacancies to be filled in the 
Council. He said that on this occasion there were fifteen members 
to be elected. Of these, thirteen had arisen by retirement in 
rotation in accordance with the provisions of byelaw 57; and 
there were two casual vacancies caused by the resignation during 
the year of Sir William Charles Crocker and of Mr. Donald 
Kaberry, M.P. The vacancy in the London constituency had 
been temporarily filled by the Council, pursuant to byelaw 62, 


only function of directors is to manage the company, and, 
therefore, I should have thought that the fees paid to them for 
doing so are expenses of managing the company. I cannot find 
in s. 425 any words indicating that relief is to be restricted to 
some part only of such sums as are in fact so disbursed. 

I agree that these schemes are usually a great deal more 
trouble than they are worth and it was for this reason that | 
suggested that anyone embarking thereon would do well to have 
expert advice based upon the actual facts and figures of the 
case. | 


Solicitor Acting for Both Vendor and Purchaser 

Sir, 
published in your issue of the 30th June. 
minimum scale of conveyancing charges is a humbug : 
no useful purpose except to allow the unfair attraction of clients. 
I would, however, go further than W.G. and suggest that a rule 
should be made that the same solicitor should not act for both 
vendor and purchaser. This would have the twofold effect of 
ensuring that the interests of the vendor and the purchaser are 
fully protected and of preventing touting in these transactions. 

GEOFFREY 5S. CRAIK. 


-I agree with the points made by W.G. in his letter 
The existence of a 
it serves 


Abingdon, 
3erks. 


MEETING 


by the appointment of Mr. John Donald Haslam; and _ that 
created in the North-Eastern constituency by the resignation of 
Mr. Kaberry had been temporarily filled by the appointment of 
Mr. Hugh Burton Simpson, M.A. 


The CHAIRMAN then declared that in respect of no constituency 
were the candidates elected more in number than the vacancies, 
so that no poll by voting papers had been necessary; he 
accordingly declared the following fifteen candidates to be duly 
elected, viz. : 

London.—-Sir Dingwall (Latham) Bateson, C.B.E., M.C. ; 

Sir (William) Bernard Blatch, M.B.E., B.A. ; Mr. John Donald 

Haslam, M.B.E., M.A.; Mr. Godfrey William Rowland 

Morley, O.B.E., T.D.,M.A.; Mr. Leslie Ernest Peppiatt, M.C. ; 

Mr. George Francis Pitt-Lewis, M.C., B.A. ; Mr. Noel Benjamin 

Sherwell, O.B.E., B.A. e 


South-Western.—Mr. Ernest Walter Powell. 


South Wales.—Mr. Evan Bevan Bevan-Thomas. 


North-Western.—Mr. Arthur John Moon, T.D., M.A. ; 
Mr. Eric Thorniley. . 
Northern.—Mr. Alan Broderick Thompson, M.A. 
North-Eastern.—Mr. Robert Frederick Payne; Mr. Hugh 
Burton Simpson, M.A. 
E-astern._-_Mr. William Oscar Carter. 
The CHAIRMAN then further declared Mr. Hugh Rowley 


Campbell Hall, Mr. Michael Joseph Pawling Fisher, T.D., and 
Sir Richard (Ernest) Yeabsley, C.B.E., I'.C.A., F.S.A.A., having 
been duly nominated as Auditors, and there being no other 
candidates, to be duly elected. 


He then formally moved the adoption of the Accounts, printed 
in the Annual Report, which had been circulated. He said that, 
as they all knew, it was the usual practice for that motion to be 
seconded by the Chairman of the Finance Committee ; but he 
very much regretted that Mr. Lawson was unable to be there 
that day. In order to regularise the position, he therefore 
proposed to call upon Mr. Peppiatt, as Vice-Chairman of the 
Finance Committee, formally to second the motion for the 
adoption of the Accounts, and suggested to him that he might 
adopt as his own the words of Mr, Lawson’s printed address 
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which had been circulated, so that they might have it on record 
in the minutes of the meeting. 

Mr. LESLIE Ernest Peppiatt, M.C., in response, said that in 
seconding that proposition he would like to be allowed to follow 
the latter suggestion, to adopt as his own the address which 
Mr. Lawson would have given had he been able—and which 
had been circulated with the notice convening the meeting. 

To that he did not think there was anything he could add, 
except to state that in respect of the application to the Master 
of the Rolls for an order increasing the amount of the practising 
certificate registration fee from £3 to £4 as from next November 
such order had now been duly made. 

He therefore begged to second the motion for the adoption of 
the Accounts. 


The CHAIRMAN then 
before the meeting. 


announced that the motion was now 


Replying to a question by a member as to whether pensions 
of former members of the staff had been increased, Mr. PEPPIATT 
said that in fact pensions had not been increased. The members 
of the staff were included in a Pensions Scheme to which they 
and The Law Society contributed in order to secure pensions of 
a certain amount. Although it would be extremely difficult 
to undertake a pensions review, the suggestion would, he felt 
sure, be borne in mind by the Committee. 


In reply to a further question, Mr. Peppiatt indicated that 
the terms of the Pensions Scheme were only applicable to 
contributing members of the staff since its inception. 


Mr. S. E. REDFERN (London) caused some amusement by 
commenting that he had noticed in the Catering Account an 
item ‘“‘ Sundry Debtors’ and stating that although he had been 
a member of the Society for fifty-one years he had never yet 
found out how to get credit from a catering department. 


No other questions on the Accounts being forthcoming, the 
CHAIRMAN Stated that the motion for the adoption of the report 
had been proposed and seconded, and upon putting it to the 
meeting declared it to be duly carried. 


THE PRESIDENT’S ADDRESS 


At this stage, the CHAIRMAN indicated that, no notice of 
motion having been received, the only other business on the 
agenda that day was the Annual Report of the Council, the 
adoption of which he now desired to move. He continued : 


‘“‘T have preferred on this occasion to deliver my address orally 
rather than to have it circulated in advance, because I wanted to 
be quite up to date when dealing with the most important subjects 
covered by the report. As those of you who have studied it will 
already have ascertained, our activities on the Council have been 
as varied as they are apt to be when one is concerned for the 
welfare of a great profession like ours. 


I do not propose to touch upon more than a comparatively 
few subjects in the report, but if any member wishes to raise 
a point upon any part of the report, I shall be glad to ask the 
Chairman of the appropriate Standing Committee to deal with 
that point in due course, 


RETIREMENT BENEFITS 


The matter of really outstanding importance not only to 
every member of this Society but, indeed, to every member of 
any of the great professions, is the item ‘ Retirement Benefits,’ 
which you will find dealt with on pp. 19 and 20 of the report. 
We can on this occasion, as a Council, justly claim to have earned 
weil of the profession first for having initiated eight or nine years 
ago and, secondly, for having maintained throughout that period 
the campaign to secure tax relief for premiums paid by self- 
employed persons to provide retirement annuities. I doubt 
whether even now the general body of members realise what a 
tremendous benefit has been secured for us now and for the 
practising solicitors of the future. 

It is some seven or eight years since the Institute of Chartered 
Accountants in England and Wales at our invitation joined in 
that campaign, and for the last two or three years we have also 
had the support of more than twenty professional associations, 
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including all the leading ones. It has been the task and privilege 
of The Law Society, with the Bar Council and the Institute of 
Chartered Accountants, to act on behalf of all the professions, 
at their request, first in pressing for legislation to implement the 
Millard Tucker Committee’s recommendations and then since 
this year’s Budget Speech and the publication of the Finance 
Bill, in discussing with the Board of Inland Revenue the amend- 
ments which we thought should be made to those provisions in 
Pt. III of the Bill that are designed to bring about this much 
needed reform. In my address at The Law Society’s Annual 
Conference at Llandudno last September, I said that the Vice- 
President, Sir Edwin Herbert, had done more than any other 
man to bring the urgent need for action on this subject to the 
notice of the Government, and I am glad to think that it will 
be during his term of office as President that the provisions of 
Pt. III of the Finance (No. 2) Bill will reach the Statute Book 
and that retirement benefits for solicitors will become an 
accomplished fact. 


This is not the time or the place for a detailed analysis of the 
provisions of Pt. III of the Finance (No. 2) Bill (either as 
introduced in the House of Commons or as the Government 
promised at the Committee Stage to amend them) and for 
comparing them with the recommendations of the Millard Tucker 
Committee. I should like to tell you, nevertheless, that our 
discussions with the Board of Inland Revenue, which have met 
with considerable success, were largely designed to narrow the 
gap which (even under the provisions of the Bill as introduced 
in the House of Commons) still existed, though to a smaller 
extent, between the tax reliefs obtainable by employed persons 
under approved superannuation schemes and those obtainable 
by self-employed persons. This principle has been accepted as 
the Government’s aim; indeed, in the course of the Debate on 
cl. 19 of the Bill at the Committee Stage in the House of 
Commons on the 12th June, the Financial Secretary to the 
Treasury said : 

‘What is extremely important is that, however we fashion 

Pt. I11 of the Bill, we should make our arrangements attractive 
enough both to persuade people to save for their retirement and, 
if we can, to check the drift of professional people out of the 
professions into salaried employment because of the very 
much more attractive tax relief arrangements and greater 
security available there.’ 


Amendments to the Bill which have accordingly been either 
already made or promised by the Government include a transitional 
provision for older entrants allowing premiums of up to 15 per 
cent. instead of 10 per cent. of the annual earnings ; the raising 
of the £500 maximum limit for contributions in any one year to 
£750, and a provision which will allow persons entitled to pensions 
under superannuation schemes in respect of part-time employment 
to pay qualifying premiums for deferred annuities in respect of 
their incomes from self-employment. This last-mentioned amend- 
ment will be of sgreat importance and value to hundreds of 
solicitors who are engaged part-time as justices’ clerks or clerks 
to local authorities. 


And now for a word about the letter on this subject which 
Mr. Lund sent to you all on the 23rd April, when he informed 
you that the Council hoped, before the passing into law of the 
Finance Bill, to have concluded an arrangement with a group 
of insurance companies which might be able to offer better terms 
to members of the Society than would be obtainable by an 
individual solicitor from an insurance company outside such a 
group. Although we have not yet concluded such an arrange- 
ment, we have gone a long way towards doing so and we will, 
as Mr. Lund promised, send you details as soon as the scheme 
is definitely settled. We have had discussions with actuaries, 
insurance brokers, insurance companies and other persons, and 
it is our intention to ‘go to the market’ and invite tenders 
for what in the insurance world is called a ‘ deposit adminis- 
tration plan’ which we are in process of drafting. The chief 
advantages of such a scheme—advantages which are unlikely to 
be readily obtainable by individual solicitors from insurance 
companies outside such a scheme—will be that solicitors need 
not bind themselves to pay fixed annual premiums—within the 
limits of Pt. III of the Finance (No. 2) Bill they will be able to 
pay just what they like each year. The premiums will be collected 
by The Law Society and on payment of each premium The Law 
Society will inform the solicitor of the guaranteed minimum 
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amount of the annuity which has been bought by that particular 
premium. Our aim is to make it as simple as possible for solicitors 
to join the scheme. The arrangements between The Law Society 
and the insurance companies on the panel may have to be 
somewhat complex, but this is not a matter with which the 
individual solicitor need concern himself. 


I think I should add that we have carefully considered whether 
it might be preferable to set up a private trust scheme without 
insurance company backing—a suggestion which has been put to 
us by several members. We have rejected the suggestion, 
however, because although members might through such a scheme 
receive slightly higher annuities than would be obtainable through 
an arrangement with the insurance companies, the disadvantages 
in the Council’s view outweigh this problematical financial gain. 
The main disadvantage is that The Law Society would not be 
in a position to quote guaranteed minimum annuities in respect 
of solicitors’ contributions as and when they were made; the 
administrative expenses of the scheme might well be high, expert 
advice on investments would have to be paid for and the annuities 
ultimately payable would depend on the success or otherwise of 
the trustees’ investment policy over the intervening years. 

Before leaving the subject of retirement benefits, I would 
like to sound a cautionary note. It may well be that in certain 
cases (particularly during a practising solicitor’s earlier years 
when his tax position is unlikely to be so serious) it will be 
financially preferable for a solicitor to take out an ordinary 
endowment policy and subsequently to purchase a retirement 
annuity with the proceeds. This is largely because of the further 
important tax alleviation contained in the Finance (No. 2) Bill 
whereby the capital element in a purchased life annuity is to be 
henceforth free of tax. Furthermore, some solicitors may prefer 
to have a_ tailor-made ‘Macmillan’ scheme to suit their 
individual circumstances. The Council are accordingly contem- 
plating the setting up of some form of advisory service to help 
solicitors to decide whether, in the light of their particular 
financial and other circumstances, they should pay premiums 
under The Law Society’s scheme (or under some private arrange- 
ment with an insurance company) or whether they would be 
better advised to take, for example, the alternative course which 
I have just mentioned, and start with an endowment policy. 


LEGAL Aip AND ADVICE ACT 


The next matter in the report to which I must refer—one 
which has now become a recurring item in our Annual Reports— 
is the Legal Aid and Advice Scheme. The statistics appear as 
usual in the appendix to the report and I do not need to deal 
with them at all. You will see that on the whole the past year 
was a Satisfactory one. We have reached at last, so far as the 
High Court is concerned, the stage where the year’s work in 
connection with legal aid may be regarded as providing a 
reasonably safe guide for the future. I mean, in short, that the 
gap between the number of new cases started and the number 
of cases concluded has been closed. Difficulties in practice have 
steadily decreased year by year as our experience has improved. 


Many of you will have been present in this hall last December 
when the Lord Chancellor addressed us and expressed thanks 
on his own behalf and on behalf of the Government for the way 
in which the profession had administered this great scheme. 
His immediate object was to appeal to the profession to give 
equal support to the scheme upon its extension to the county 
courts, and the Council are very glad indeed to be able to report 
that that appeal met with an instantaneous and ready response 
from solicitors throughout the country. By the Ist January 
this year we had a sufficient number of solicitors on the county 
court panels to ensure that a legal aid service in the county 
courts would be available to meet any reasonable demand of 
the public from its initiation. 

As you will have seen in the report, in fact, the number of 
applications for legal aid in the county court has fallen far short 
of what we had expected. The estimate was a difficult one to 
make, because there was nothing to guide us. Having examined 
some 7,000 county court cases and tried to decide whether or 
not the plaintiff and defendant, or either of them, would have 
been likely to have sought legal aid had legal aid then been 
available in the county court, and having taken into consideration 
the fact that contemporaneously with the extension of legal aid 
to the county court the jurisdictional limits of that court were 
to be increased to £400, we estimated that in some 15,000 county 
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court cases certificates would be issued for legal aid during the 
current year. The experience of the past six months leads us 
now to believe that in all probability the number of certificates 
will be only about 10 per cent. of that figure. The smallness 
of the demand may in part be due to the absence of publicity for 
the availability of legal aid in the county court, but I think it is 
more likely that the underlying reason why fewer people than 
we had expected are applying for legal aid is that, with the rise 
in wages and salaries, the maximum contributions at which so 
many people are assessed largely exceed the average cost of a 
county court case. Therefore the public would very often, even 
with the benefit of a civil aid certificate, be bearing the whole of 
their own costs anyway. 


Support is given to this possible explanation by the fact that 
applications for legal aid in the Supreme Court have also steadily 
fallen year by year from the maximum of 53,500 in the first 
complete year of the operation of the scheme to 39,000-odd in 
the last complete year ; while the number of legally-aided persons 
who have been required to make no contribution towards their 
own costs has during that period steadily fallen from 33-5 per cent. 
in 1951-52 to 27 per cent. last year, and the numbers of those 
whose applications for legal aid have been refused on the grounds 
that their means exceed the limits laid down have during the 
same period risen from 3 per cent. in 1951-52 to 11 per cent. in 
the past year. 


SECTIONS 21-23 OF THE LEGAL AID AND ADVICE 
Act, 1949 


While [ am dealing with the subject of Legal Aid, I feel that 
I should add something to the statement on p. 49 of the Annual 
Report regarding the representations which we have repeatedly 
made to the Home Secretary that ss. 21, 22 and 23 of the Act 
should be brought into force as soon as possible. Those sections 
in effect provide for fair and reasonable remuncration being paid 
to solicitors and barristers who act for the defence in criminal 
cases and you will have seen in the report that, while the 
Government accept in principle that those sections should be 
brought into operation, no announcement has yet been made as 
to the date when that will occur. Since the report was printed 
the Chairman of the Bar Council and | have each received a 
letter from the Home Secretary in which he says (and here | 
quote) : ‘ The Government have been carefully and sympatheti- 
cally considering the representations that the deputation made, 
but I am sorry to have to tell you that we have been forced to 
the conclusion that the pressing need to keep Government 
expenditure to a minimum does not yet make it possible to fix 
a date for the bringing into force of ss. 21-23. It is, however, 
our firm intention to implement these provisions as soon as the 
economic situation permits. 1 should not like there to be further 
delay when that time comes and I think that it would be useful 
if further progress could be made now with the preparation of 
the rules and regulations that will be needed.’ 


Suggestions about what the rules and regulations should 
contain were in fact made by The Law Society and the Bar 
Council in the memorandum submitted to Major Lloyd George 
in November, 1955, and you will find a copy of that memorandum 
on pp. 87-91 of the report. In his latest letter, howeyer, the 
Home Secretary has made it clear that he cannot accept the 
proposition that they should do no more than indicate in broad 
general terms what factors should be taken into account by the 
assessing authority in fixing the fee. Apparently the Home 
Secretary thinks that s. 12 of the Costs in Criminal Cases Act, 
1952, requires him to prescribe quantified rates and scales of 
payment. 


In acknowledging the Home Secretary’s letter I informed 
him that I was sure that both the Council of The Law Society 
and the Bar Council would be very disappointed to learn that 
he had not found it possible to implement ss. 21 to 23 as urged 
by the deputation, seeing that their provisions were first recom- 
mended by the Rushcliffe Committee as long ago as 1945. We 
are accordingly discussing with the Bar Council what our next 
move should be; we feel that even if the Home Secretary is 
only prepared to make regulations which contain scales, those 
scales should at least include items for which the charge is 
subject to wide discretions and even some for which, as in the 
case of ‘instructions for brief’ in the High Court, there is no 
fixed maximum. 
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SoLicirors (AMENDMENT) Act, 1956 
The next item which I wish to mention is the Solicitors 


(Amendment) Act, referred to on pp. 20 and 21 of the Annual 
Report, which received the Royal Assent on the 18th May last, 
and, apart from s. 2, the Act comes into force on the 1st November 
this year. Section 2 replaces the bulk of Pt. II of the Solicitors 
Act, 1932 (which deals with service under articles of clerkship, 
attendance at courses of legal education and the passing of 
examinations), and substitutes for that part of the principal 
Act a general provision enabling The Law Society to make 
regulations, with the approval of the Lord Chancellor, the Lord 
Chief Justice <> 1 the Master of the Rolls. The section is to 
come into foré on such day as the Lord Chancellor appoints, 
which in effect means that it will be brought into force as soon 
as the regulations have been drafted and have been provisionally 
approved. 

I feel I need not remind you of the provisions of the Solicitors 
(Amendment) Act; the Act is published in full with notes on 
each of its sections in the July issue of the Gazette, which, if you 
have not already received it, you will be receiving in a day or so. 


CONSOLIDATION BILL 


I would only add that the Amendment Act will, I hope, soon 
be superseded by a Consolidation Act, which will consolidate 
the provisions of the nine Solicitors Acts which are now on the 
Statute Book, and will also include certain provisions relating 
to solicitors which are contained in other Acts such as the Justices 
of the Peace Act, 1949. The Consolidation Bill has already 
been drafted by Parliamentary Counsel and it is provided in 
cl. 89 that it shall come into operation on such day as the Lord 
Chancellor may by order made by statutory instrument appoint, 
not being earlier than the day after the coming into operation 
of s. 2 of the Solicitors (Amendment) Act, 1956. 


COMPENSATION FUND 


The one provision of the Solicitors (Amendment) Act, 1956, 
to which I feel you are entitled to expect me to make some more 
reference is s. 1, which provides for an increase in the maximum 
contribution to the Compensation Fund from £5 to £10. My 
predecessor last year explained at the Annual General Meeting at 
length why the Council of The Law Society, with the concurrence 
of the meeting of Presidents and Secretaries of Provincial Law 
Societies, regarded it as essential that power should be sought 
from Parliament to increase the maximum contribution. The 
position of the fund at the moment is far from satisfactory. I 
will give the position to you slowly. 

The total contributions received (less refunds) is £945,825 to 
which must be added interest and moneys recovered for the 
benefit of the fund £97,975—making a total of £1,043,800, less 
the total grants made and administration and other expenses 
(including depreciation on investments and loss on realisation) 
£787,215—leaving a balance in hand as at the 30th April, 1956, 
of £250,585. 

As against this balance there were at the 30th April, 1956, 
total claims outstanding and still subject to investigation of 
£303,678, which means that there was an excess of claims over 
the balance in hand of £47,093. Against this potential deficiency 
of £47,093 must be set known ‘ set-offs’ amounting to approxi- 
mately £45,000 which reduces the potential deficiency to 
approximately £2,000. 

Furthermore, as you are aware, as a result of investigation, 
a number of claims will, no doubt, be rejected and it is possible, 
therefore, that the fund was in fact solvent at the 30th April, 
19506. 

The Council very much hope that as a result of the powers 
contained in s. 1 of the Amendment Act, the position of the 
fund will be greatly strengthened in November next, and that 
it may be possible over the years ahead to build up an adequate 
and satisfactory reserve against contingencies. 

1 am further authorised to say that the Council believe that 
it would be the wish of members that in future the accounts of 
the fund should be published in the Annual Report of the Council 
year by year, and next year’s report will accordingly include an 
account of the state of the fund as at the 31st December next, 
the normal date up to which the Society’s accounts are made. 
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LAw REFORM 


Next, | want just to direct attention to the evidence which 
the Council have given to a variety of Royal Commissions or 
Departmental Committees on a wide range of subjects during 
the course of the past year. You will see set out in the Appendix 
to the Annual Report our Fourth Memorandum given to the 
Koyal Commission on Marriage and Divorce ; the evidence which 
we have tendered to the Departmental Committee on Homosexual 
Offences and Prostitution ; and to the Departmental Committe: 
on Cheque Endorsement ; and our Second and Third Memoranda 
of Evidence submitted to the Departmental Committee on Land 
Charges. From all these you will have gathered that the Law 
Reform Committee have not had a less active year than the other 
Standing Committees of the Council. 

However, the two longest memoranda prepared by the 
Committee (one on Administrative Tribunals and Enquiries and 
the other on Bankruptcy Law Amendment) were published just 
too late for inclusion in the 1955-56 Report. Oral evidence in 
support of the former memorandum (which will be published in 
the 1950-57 Report) was given before the Departmental 
Committee under the Chairmanship of Sir Oliver Franks on the 
21st June. 

In preparing their evidence to the ranks Committee th 
Council adopted an empirical approach. They reviewed the 
functions, composition and procedure of a number of tribunals 
and enquiries (e.g., agricultural land tribunals, county agri- 
cultural executive committees, the Transport Tribunal, the Lands 
Tribunal, National Insurance appeal tribunals, Ministry ‘of 
Education local enquiries and enquiries in connection with 
planning appeals, compulsory orders and development plains). 
They then drew certain basic conclusions from that review. 
The Council’s recommendations included, but went beyond, 
those contained in the Memorandum on Public Local Enquiries 
Relating to Land which they had presented in May, 1952, in 
conjunction with the Royal Institution of Chartered Surveyors, 
to the Lord Chancellor and the Minister of Housing and Local 
Government. They also included those recommendations con 
tained in the Council’s Memorandum on the provisions of the 
Town and Country Planning Act which had been submitted to 
the Minister of Housing and Local Government by the Council 
in July, 1953. 

I will not attempt to summarize the Council’s recommenda- 
tions to the Franks Committee; all I will say is that on the 
subject of public enquiries the council’s recommendations were 
framed with the primary object of promoting and developing 
public confidence, and that there were accordingly included 
amongst them recommendations that a uniform and simple code 
of procedure should be established ; that there should be a right 
of appeal to a judge of the High Court in the ordinary way on 
points of law, and upon serious defects of procedure over which 
the court’s control should be widened; that an independent 
inspectorate under the egis of the Lord Chancellor should be 
created, from which the inspectors could be appointed by any 
Minister to conduct a public enquiry; that the inspectors 
appointed to conduct any hearing should not have any association 
with or be ‘ briefed’ by the Ministry concerned; that the 
Minister should always give reasons for any departure from 
recommendations made in the inspectors’ reports, except where 
the Minister certifies that on security grounds it would be 
injurious to the public interest to do so; and that the reports 
of inspectors, including their recommendations and review of 
the evidence, should be published. 


SOLICITORS’ STAFF AND OFFICES 


Next, | want to say a few words on the most recent activities 
of the Solicitors’ Staff and Offices Committee, a reference to whose 
work you will find set out on pp. 46 and 47 of the Annual Report. 
That Committee has been tackling the problem of increasing 
the earnings of solicitors, as one might say, ‘from the other 
end.’ 

All of us in private practice must be most conscious of the 
continual worry which is caused by rapidly rising office expenses, 
and I expect that the experience of nearly all of us is the same 
certainly those of us who practise in the big cities—that it is 
nowadays usual for overhead expenses to swallow some 70 per 
cent. to 75 per cent. of the firm’s earnings. Any saving in the 
overhead expenses which can be achieved without impairing the 


ee 











‘ 
2 





Vw 
to 
ee 


56 | fhe Solicitors’ Journal” 'V 1 100] 
: | ¥ Ol. | 


iturday, July 14, 1956 


j 


“i When testators ask 




















THE 
ROYAL 
ASSOCIATION 


In aid of the 


DEAF..DUMB 


(FOUNDED 1840) 
(Registered in accordance with the National Assistance Act, 1948) 


Patron: H.M. THE QUEEN 
President: The Archbishop of CANTERBURY 


"| your advice... . 


« Please remember 
St. Dunstan’‘s 


For your convenience a specimen form of bequest 


her 


the 
ind 
ust 
in is appended : 
a “I GIVE to St. Dunstan’s, the Organisation for men and 
| a women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
he the sum of £......-. —.- free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 


ri- of St. Dunstan’s to be a good discharge for the same.” 





Bits Society actually working 

amongst the Deaf and Dumb in 

London, Middlesex, Surrey, Essex 
and West Kent 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 








f 
—————— 

















vd Health Service. ‘ 
id, ' 

s | deepens Legacy help is greatly valued 
in SIR IAN FRASER, M.P. (Chairman) Gifts gratefully acknowledged by Graham W. Simes, 

cs, St. Dunstan’s, 1 South Audley Street, London, W.x Secretary, R.A.D.D., 55 Norfolk Square, Paddington, W.2 

al (late of 413 Oxford Street, W.1) 

n SUPPORTED BY VOLUNTARY CONTRIBUTIONS 

he St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 oo 

















he j 
} ARRANGE ALL YOUR 


. An Urgent Task BONDS and INDEMNITIES 
The Bible Society is the servant of all the Churches ! “NATIONAL GUARANTEE ” 


h and Missionary Societies and has the help of scholars of 





ESTABLISHED 1863 








it all denominations in making the Holy Scriptures available THE 
: to men in the languages they speak. ONLY ° 
rs 
n * It has already published some part of the Bible BRITISH COMPANY TRANSACTING 
= } in 836 tongues and has further work in progress SURETYSHIP 
: | in over 200. | 
| 
e | %* It distributes annually some 6} million volumes BUSINESS ALONE 
e i in 400 of these languages. | The lified iali taff f he A oe ill hel 
s %* But the work is far from finished. Indeed, it qualified specialist staff 0 ¢ “ een - ip to 
of j increases as more people learn to read each year solve your difficulties 
i and there are still many peoples without the | ie 
| Gospel in their own tongues. LONDON OFFICE : 
| Granville House, Arundel Street, Strand, W.C.2 
. ; The price is fixed by what the average person overseas BRANCH OFFICES : 
s can afford to pay. There is a gap of some £300,000 2H as 
e annually between what it costs the Society to produce, — 1 2 ¥ i pt oes rt 
; transport and distribute the Scriptures and the receipts | “os a ‘ 4 vc ree at 
’ ¥ enc Sega P Bristol,l - - _- 44Corn Street 
4 from sales. This gap has to be filled by voluntary | Dublin - - - 7 Westmoreland Street 
rf contributions. Only a large increase in funds can enable | Glasgow, C.2 - vagy oe te 
the Society to take the great opportunities confronting it eeds, i ie ion Street 
e in many parts of the world. Liverpool, 2 - - 30 North John Street 
Manchester,2 - - 86 Cross Street 
' Sih palin aalnians Se: emi, gitabie i | HEAD OFFICE : 
S ten your advice ts sougnt, Dp ease remember | 17 Charlotte Square, Edinburgh, 2 
r ii dias ‘ —e “— “ 
‘ The BRITISH and FOREIGN BIBLE SOCIETY | THE NATIONAL GUARANTEE AND 
e 146 Queen Victoria Street, London, E.C.4 | SURETYSHIP ASSOCIATION LIMITED 
| 























Please mention ‘‘ THE SOLICITORS’ JOURNAL ”’ when replying to Advertisements 











524 [Vol. 100] 


efficiency and competence of the staff and office, therefore, must 
represent a real financial advantage to every practising solicitor. 

The Staff and Offices Committee are engaged upon a scheme 
designed to find out whether anything can be done to reduce 
the overhead expenses in solicitors’ offices and at the same time 
provide a better and speedier service for our clients. In the 
commercial world it is quite customary for specialist business 
consultants to be employed by industrial -concerns to advise 
them on matters of this sort and these consultants are able to 
command most substantial fees for their services, which, 
undoubtedly, do result in many cases in substantial economies 
in administration costs being effected as a result of their advice. 

There is, however, no comparable service for the solicitor who 
may need help and guidance, nor could he normally contemplate 
the payment of the kind of fees which such specialists require. 
With a view to meeting this situation and perhaps to encourage 
solicitors seriously to examine the administrative methods in 
their own offices, the Committee are in the process of finding 
out whether it is possible to establish for members of The Law 
Society some kind of advisory service or organisation at fees 
which would be within the reach of the ordinary practising 
solicitor. The Committee are only at the beginning of their 
examination of this project, and it is, therefore, impossible for 
me to go in any further detail into this matter. I thought, 
however, that members would wish to know, even at this early 
and experimental stage in our investigations, that if the outcome 
of the present enquiries and examination of this matter is 
successful, it may be possible to secure for solicitors, who desire 
help and are prepared to accept advice about their office adminis- 
tration, quite a substantial sum of money each year by way of 
reduced overhead expenses. 


PuBLic RELATIONS 


The Public Relations Committee and, indeed, the full Council, 
have been giving further consideration during the year to an 
overall plan of public relations for the profession. We all of us 
know how badly it is needed. We have reached the stage where 
we have decided to engage additional staff who will be primarily 
concerned with the work of the Public Relations Committee 
and with creating and working a really satisfactory and effective 
public relations plan for informing the public of the services which 
we can and do render them. 


OVERSEAS RELATIONS 

There are only two other main subjects which I wish to mention. 
The first is ‘Overseas Relations.’ As you know, we held in 
London last year, just after the Annual General Meeting, a 
Commonwealth and Empire Law Conference which over a 
thousand delegates and guests from all parts of the Common- 
wealth and Empire attended. That Conference was, I believe, 
an outstanding success, thanks in very large measure to the part 
which individual members of the profession played in welcoming 
and entertaining our visitors in their homes and elsewhere. 
We have received reports from nearly all the Commonwealth 
countries of how great an impression was made upon our colleagues 
as a result of that visit here. It did, I am sure, an enormous 
amount to cement the links between this country and other parts 
of the Empire, and it did a very great deal to enhance the prestige 
of solicitors and of the Society. 


AMERICAN BAR ASSOCIATION VISIT 


The responsibility for the organisation and administration of 
that Conference was borne by our staff here and we are hoping 
that the experience which they gained in preparing for our 
friends from the Commonwealth will stand them in good stead 
next summer, when the American Bar Association, on the joint 
invitation of the Bar Council and ourselves, are to hold part of 
their Annual Convention in London. That is likely to be a most 
formidable undertaking for us. There are approximately 100,000 
members of the American Bar Association, and in mid-July 
next year they will be meeting in New York for three or four 
days and will then adjourn their meeting to London, where it 
will be continued from the 24th to the 3lst July. The latest 
report from the United States discloses that, while the closing 
date to register for those who wish to attend the adjourned 
meeting in London was the Ist July, 1956, by mid-June over 
5,500 registrations had already been effected. 

Both the Bar Council and ourselves have repeatedly pointed 
out to our American colleagues that in our view the available 
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hotel accommodation at the end of July, the meeting accom- 
modation available in London, and the hospitality programme 
which we would like to provide, all point to the necessity to 
limit the number of American delegates and their guests to 3,000, 
The American Bar Association has, however, told us that even 
though official channels may be unable to produce more than 
3,000 beds, such is the enthusiasm for the visit that another 
two or three thousand are almost certain to come and will find 
their own accommodation if necessary. Be that as it may, it is 
quite clear that we are to receive a visit in strength from our 
American friends, and it will be up to us to endeavour to show 
as we did when they last visited us in 1924, that they are very 
welcome guests indeed. 

[ have no doubt that after the Long Vacation, Sir Edwin 
Herbert, as President, will be sending out an appeal addressed 
particularly to those who live in London and the Home Counties 
to come forward with offers of private hospitality in whatever 
form it may take. The Overseas Relations Committee are 
hopeful that all our American guests will receive, in addition to 
such official hospitality as the Bar and ourselves and other official 
organisations can provide, at least one and preferably two private 
invitations each from practising members of the profession, 
whether those invitations be for luncheon, dinner, cocktail parties 
or perhaps, as we hope may be possible in certain cases, offers 
of bed and breakfast, which, judging by the shortage of hotel 
accommodation, are likely to be the most acceptable offers of all. 
I am making now merely a preliminary announcement of the 
demands which are likely to be made upon us. Anyone who has 
had the opportunity of visiting the United States knows the 
overwhelming hospitality which is showered upon the visitor to 
those shores. I am confident that when the time comes we 
solicitors, no less than the members of the Bar, will do our 
utmost to see that our American friends are made to feel really 
welcome here. 


SOLICITORS’ REMUNERATION 


And finally I must refer to the subject of solicitors’ remuneration. 
I have already mentioned some of the respects in which the 
Council have been concerned to improve the financial position of 
the profession as a whole. I have told you of the steps which 
the Solicitors’ Staff and Offices Committee are taking to find 
ways to reduce the overhead expenses of our offices; and you 
all know of the success which has, I am glad to say, attended 
our efforts to enable us to make some provision for our old age 
out of untaxed income. Unfortunately, we are all of us faced 
with the continual rise in the salaries of our office staffs, and in 
overhead expenses of all kinds, and of course in the general cost 
of living. And it may well be that a great many of us solicitors 
will be unable to take proper advantage of the retirement benefit 
provisions in Pt. III of the current Finance Bill. It may be 
that the resources of many of us are already so strained that 
we shall be unable to afford to pay premiums even out of gross 
incomes before payment of tax. 

It was because,of this position and of the general and so far 
unchecked inflationary trend that the Council decided to 
re-examine the whole question of solicitors’ remuneration, and 
you will I hope be interested to know that I have quite recently 
sent out a questionnaire to about 450 firms, chosen at random 
from the Law List, which questionnaire I have asked them to 
complete by the end of July. The questionnaire is designed 
to assist the Council to determine whether the position is such 
that they ought to press for some all-round increase in solicitors’ 
remuneration—apart of course from Sched. II charges, which 
solicitors can now themselves adapt, so as to take properly into 
account the economic factors which I have mentioned, and which 
is, therefore, a buttress against the effects of inflation over that 
field. 

As regards litigation, the Council are also taking steps to 
obtain with the help of the Society’s accountants and with the 
co-operation of the firms concerned, a detailed analysis of the 
gross costs, overhead expenses and net earnings before payment 
of tax, of the litigation departments of a number of firms of 
solicitors, so that we may obtain a clear separate picture of the 
adequacy or otherwise of litigation costs at the present time. 

Apart from criminal work, the activities of the profession are 
roughly divided into two classes. One of these classes is con- 
veyancing, the remuneration for which is governed by scales of 
costs based upon the value of the property or the rent. Although, 
therefore, the scales for unregistered transactions up to £10,000 
have remained unchanged for many years, it must be admitted 
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that the inflated value of dwelling-houses with vacant possession 
as compared with pre-war, has to some extent been reflected in 
the application of a higher scale of costs to the same houses. 
At the same time there is ample evidence that this is less true 
of tenanted property or of bare land, and the lower the value 
of the land the more the solicitor is hit. I do not therefore think 
that there can be any doubt that some upward revision in at 
least some parts of the scales of costs is now necessary. 

The second of the classes into which the activities of the 
profession may be divided is litigation. In this field both the 
solicitor (and the barrister in legal aid cases) are largely at the 
mercy of the taxing master or district registrar in so far as the 
discretionary items such as instructions for brief and barristers’ 
fees are concerned. No doubt the inflationary trend has to some 
extent been reflected in higher costs allowed but the process is 
slow and I believe still lags well behind the true value of money 
to-day. In this connection I personally think that we are our- 
selves somewhat to blame for this state of affairs. How many 
principals of firms, I wonder, ever attend taxations themselves 
rather than leave the job to some member of the staff—and 
sometimes a junior member. 

Between these two classes lies the large field covered by the 
new Sched. If charges within which has recently been brought 
probate work. As I said a few moments ago, solicitors can now 
adapt their charges in this field to take into account the economic 
facts to which I have referred. The point is: do we really do so ? 
Going about the country I find evidence that many solicitors are 
still basing their costs on the old Sched. II, apparently in ignorance 
of the new approach afforded by the new Sched. II. 

To sum up, the Council are collecting the evidence so vital 
to support a claim for an increase in solicitors’ remuneration, and, 
if that evidence is sufficient, will press their claim before the 
appropriate authorities. In the meantime, I would urge all 
solicitors to examine their costs machine and satisfy themselves 
that they are obtaining as much as they are entitled to within 
the existing scales. 

And that, Ladies and Gentlemen, concludes all that I have to 
say about the Annual Report. 


UNITY AND PRESTIGE OF THE PROFESSION 

It is not unusual at this stage for the President of The Law 
Society to cenclude his address by casting his mind back over 
his year of office as President and reflecting upon ‘some of the 
many impressions which he has gained from his year’s experience. 

Almost before I had had time to draw breath after my election 
as President, I found myself involved in that unforgettable and 
historic Commonwealth and Empire Conference, which I believe 
may have played a vital part in tightening the links which bind 
us here with other members of the Commonwealth and Empire. 

Next was the Annual Conference of The Law Society at 
Llandudno, and after that a series of visits to twenty-nine 
Provincial Law Societies ; and, as a representative of The Law 
Society, contacts with the other great professions in this country 
and with the profession overseas. 

Two things have above all impressed themselves upon mv 
mind as a result of all these occasions. First, how greatly the 
profession itself has been unified since the days when I first 
joined the Council in 1934. One of the greatest assets that a 
profession can possess is the ability to speak with one voice and 
in my travels up and down the country, as well as a result of 
conferring with Presidents and Secretaries of Provincial Law 
Societies and the Master and Clerk of the City of London Solicitors’ 
Company, I am sure that as a profession we are more united now 
than we have ever been in my time. This does not mean that 
there is not a number of independent rugged individualists 
among our number who are prepared to criticise from time to 
time. That is all to the good, because it keeps the governing 
body of the profession on their toes and makes for an alert and 
up-to-date profession. But I do believe that the Council to-day, 
enlarged as it has been so as to include a majority of provincial 
members, has behind it in its endeavours to better the welfare 
of the profession, the vast majority of practising solicitors. 
The very fact that the membership, voluntary as it is, has risen 
from 9,000 at the end of the war to upwards of 16,500 to-day is 
surely a sign of this. 

Secondly, I am sure that as a result of our contacts with the 
members of the profession overseas and with the other great 
professions in this country, the prestige of the profession itself 
is steadily rising. Mor example, | have been touched by letters 
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of appreciation and thanks which have been received from other 
professions for the services which The Law Society has rendered 
to the professions collectively in its drive to secure retirement 
benefits for professional men, without which the prospect of 
continuing to recruit outstanding young men into the learned 
professions would have been bleak indeed. We took the lead 
in that as we have taken the lead in other matters and as I trust 
we shall continue to try to do in the years that lie ahead. 

Lastly, I would like to acknowledge my -very deep debt of 
gratitude to the Vice-President and to all members of the Council 
for the support that they have given me during my year of 
office, and, finally to make a reference to the staff of this Society. 
Over the years, the work of the Society has, as I think you will 
all agree, become more and more complex, and we have gathered 
in the service of the Society to-day what I believe is one of 
the finest staffs which serves any similar profession—and that 
is from the top to the bottom. I have, of course, throughout 
my year, come into contact with all levels of the staff, and I can 
assure you that we have a good staff serving us; and, of course, 
none more than our friend here, Tommy Lund. 1 do not believe 
that any President could ever get through his year of office 
without him. He is indeed not only the Secretary but a guide, 
philosopher and friend, to the President, and I certainly owe to 
him a great debt of gratitude.” 


* * * * * 


The CHAIRMAN then formally moved the adoption of the 
Annual Report, the Vice-President said that he had much 
pleasure in seconding it, and the report was then thrown open for 
discussion. 

THE COMPENSATION FUND 

Mr. G. W. FisHer (London) said that he wished to refer to 
the appalling figures given in connection with the Compensation 
Fund, from which it appeared that since its inauguration 
approximately three quarters of a million pounds had been paid 
out in respect of defaulting solicitors. He wondered whether 
the members realised one particular factor, viz., that 92 per cent. 
of those defalcations were from one-man _practices—solicitors 
practising by themselves. In view of that fact, he desired to 
know what steps the Council proposed to take to try to restrict 
that particular class of loss. 


The CHAIRMAN thanked Mr. Fisher for his question and 
particularly for having given him pre-notice of it, which had 
enabled it to be considered by the appropriate Committee that 
morning. He was sure therefore that both the Council and the 
members present would be very grateful to him for raising that 
very important question. It was one which had been considered 
on many occasions by the Council since the Compensation Fund 
was set up. It must, however, be remembered that there was a 
large number of solicitors who practised on their own account, 
and not in partnership—as many, perhaps, as six thousand ; 
and, in considering what steps should be taken, it must always 
be borne in mind that the vast majority of these solicitors were 
honest. 

The Council felt that it would not be right or fair to impose 
additional restrictions or burdens upon these solicitors for the 
sake of protecting the fund from the very few black sheep 
burdens which would inevitably be heavy and which would, he 
felt sure, be resented. Suggestions had from time to time been 
made for dealing with the position, such as : more frequent audits 
of accounts; appealing to solicitors to go into partnership ; 
increasing their contributions to the Compensation Fund; or 
taking out special fidelity policies. These, however, would not, 
in themselves, stop the dishonest solicitor who intended to embark 
upon a course of calculated crime. 

If, however, any members present had any suggestion which 
they would like the Council to consider for dealing with these 
problems he was sure that they would be most carefully 
considered by them; and he would be glad to hear the views of 
any members present who might like to speak on that subject. 

Mr. JAMES DILL SMITH (Beaconsfield) said that in view of 
what the Chairman had said about the Compensation Fund he 
was quite sure they would all agree that it was necessary to raise 
the contribution. 

There was a further point to which he would like to call 
attention. He submitted that it would be a good plan if they 
had reciprocity with other countries. France, he believed, had 
a system which gave the public equivalent protection ; and he 
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thought it quite right that frenchmen should have a claim against 
the Compensation Fund, as they had. Unfortunately, it was not 
so in the case of another country ‘later named as Northern 
Ireland!, where, to his knowledge, a resident in our country 
brought an action against a solicitor there, based on fraud, and 
eventually recovered a substantial sum of money. The first 
solicitor that he employed absconded with thousands of other 
people’s money. The litigant then wrote to the Law Society 
in that country asking them to recommend a reputable solicitor 
to recover the money. This done; but he, in turn, 
absconded with several hundreds more! ‘There was no compensa- 
tion fund whatever in that country—a part of the United 
Kingdom. ‘There were no proper accounts rules ; no obligation 
to keep clients’ moneys separate from office moneys ; no obliga- 
tion regarding accountants’ certificates ; no protection for the 
public whatever. It was wrong that such conditions should be 
allowed to continue, and he wondered what would be the position 
if the picture were in reverse. In his view, The Law Society 
should consider introducing a system of reciprocity so that 
equivalent protection should become available. 

He did not dispute that the majority of Northern Irish 
solicitors were men of integrity; or that the Northern Irish 
Law Society was confronted with great difficulties through lack 
of statutory power to put their house in order. They were 
thoroughly well-meaning, but powerless, and that was _ their 
position. He submitted that reciprocity should be put into 
operation, and, in view of the instance to which he had referred, 
suggested that in the meantime English solicitors should exercise 
extreme caution as part of their duty to protect their clients. 

He trusted that the Council would give consideration to this 
matter which he had raised. 


Was 


The CHaAikMAN replicd that the suggestion would certainly 
be considered, 

Mr. CLauprE Horney (London) asked that he might be allowed 
to make a comment on what Mr. Dill Smith had said. 

First of all, he would be horrified to think that the figure 
he had suggested of three-quarters of a million was really repre- 
sentative, and he would like to hear from the Chairman that the 
figure was abnormally swollen by three or four very large amounts 
and did not represent an enormous number of cases of, say, 
ten thousand pounds apiece. 

Secondly, surely did not the question of the likelihood or 
otherwise of a solicitor defaulting depend so much on whether 
he was a one-man business or not ? He could speak freely on 
that, because he himself had for a short time been within that 
category. Did it not go further back than that? Did it not 
go back to the question of the Examination Committee, and 
their rules and regulations before people were admitted to the 
profession at all? They had no viva voce examination. Was it 
not a system under which no attention whatsoever was paid as 
to whether an intending solicitor had any background in the shape 
of finance, or anything of that character; whether |God forbid 
that he should appear to be a snob} he had people of humble 
circumstances dependent upon him, and whether he had tremen- 
dous temptations if suddenly large sums of money were put in 
his way to make use of to his own advantage, and to the 
detriment, disadvantage, and disgrace of the profession ? 

Mr. M. J. Taytor (Tunbridge Wells) stated that he had been 
impressed by what had been said on this subject but he suggested 
that there was a certain rugged independence about a one-man 
solicitor, although there were some disadvantages without the 
assistance of an assistant solicitor or a senior clerk. 

Mr. T. S. STALLABRASS (London) said that he had come 
prepared to refer to the paragraph in the Annual Report relating 
to solicitors’ remuneration. 

So far as their own costs were concerned, he did not see how 
the Lord Chancellor and the people working and serving with him 
could be expected to know the problems of running a solicitor’s 
office, or the cost of running such an office. We might have 
inquiries ; we might send in these reports to him ; but he could 
never really appreciate the problems concerned and the incidence 
of the overheads involved. He was afraid it would be a 
long-term struggle for independence. 

Meanwhile, he thought that points which should receive 
consideration by the Council were :— 

Virst, having regard to the fall in the value of money and to 
rising overhead expenses, the statutory increase should be 
raised from 50 to 100 per cent. as a matter of urgency. 
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Secondly, they should have such alterations made in the 
rules governing taxation of costs as to ensure that taxing-masters 
applied more realism and less sadism to their task. 

Thirdly, that they should negotiate a reduction from 15 to 
5 per cent. in the amount by which taxed profit costs in legal aid 
cases are scaled down. 

Lastly, they should abolish The Law Society’s Divorce Depart- 
ment, which was an unwarrantable interference with the rights 
of clients to instruct their own solicitors. 

Mr. Basit GREENBY (London) said that he would like, first 
of all, as a young member of the profession, to express his 
appreciation to the vice-president and his committee for the 
eiforts which resulted in the pension provision in the Finance 
Bill. He thought it was going to be a great help and encourage- 
ment to them to go into private practice and to continue in 
private practice. It should help at the start, because there 
would no longer be the feeling that it was not much good going 
into private practice because, if one did, one would not be able 
to make provision for old age. Although hitherto there had been 
a tendency to take that view, he was sure there were many who 
would now be able to reconsider that. 

We appeared to be at the moment living in an age of deterior- 
ating morals, and it had become fashionable to attack established 
professions, such as the medical profession and their own 
profession. A most unfounded attack appeared ina recent Sunday 
newspaper. These, he hoped, would receive the attention of the 
committee concerned, and he hoped that appropriate action 
would be taken to deal with what he regarded as very unfair 
attacks, full of innuendo. He felt that, unless it was taken up, 
a great many members of the public might regard them as having 
some truth in them. 

A further point arose out of the suggestion which had been 
made that the accounts of the Compensation Fund should be 
published with the annual accounts each year. As they might 
thus, of course, become available to the Press and to the public, 
he trusted that it would be borne in mind in the proper quarters 
that it would be desirable to see that suitable emphasis was 
placed upon the proportionately favourable percentage of default 
in the profession as compared with other professions. That was 
a question which could be of great importance in putting over 
their profession to the public as a whole. 

Mr. C. I. WreGG-ProssEr (London) said that he would like 
to follow up the last speaker and emphasise that the defamatory 
attack that he referred to was one of many. He had been quite 
surprised to see the number of attacks on solicitors in the Sunday 
Press, and he thought these things did have their effect on the 
minds of the public. He hoped this matter would be taken up 
with suitable vigour. 

As regards the Chairman’s reference to the surprisingly small 
percentage of applications to the county court for legal aid, 
and the declining number in the High Court, he thought that, 
in the case of the county court, one cause was lack of publicity— 
the other, as the ,Chairman had said, was that people did not 
apply to take up their application because of the scale of con- 
tribution. The speaker instanced cases within his own knowledge 
and experience which, he felt, should have come within the 
ambit of the scheme, but could not be proceeded with because of 
the contribution scale, which he considered had become out of 
date since the inception of the scheme and should be amended 
though even Parliament had been unsuccessful in that respect. 
He thought it might possibly help if publicity could be given in 
the Gazette to relevant cases. The principle being that no one 
should be debarred from taking cases in the courts or defending 
themselves by reason of lack of means, he thought the Society 
should see that the necessary alterations were made in the scheme 
to make it applicable. 

Mr. Puitip ASTERLEY JONES remarked to the Chairman that, 
in view of what he was going to say, he had taken steps to 
secure his retreat! He said that the Prime Minister, some 
time ago, made an appeal for restraint of wages and salaries. 
Might he suggest that they should respond to that appeal ; 
that they should make no application for at least a year, and that 
they should remain content with their genteel poverty for that 
period ? 

The CHAIRMAN said that he thought that, in the main, the 
remarks which had been made by various members fell into the 
general category of those to be recorded and considered by the 
appropriate committee. Therefore, he proposed to deal with 
only three questions. 
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Mr. Claude Hornby had-raised the question of this figure of 
It was not, however, quite that, 
because, out of the figure which he (the Chairman) had given as 
the total there were a lot of administration and other expenses 
involved. Subject to that, the chairman of the Compensation Fund 
Committee informed him that, over the fourteen years of the 
fund, the number of solicitors in respect of whom grants had 
been made was somewhere in the neighbourhood of 100, the 


average being approximately £7,000; and, of course, some 
particular years were obviously more than others. Therefore, 


he did not think it could quite be said that the three-quarter- 
million figure, as suggested, was related to a few solicitors only, 
which, he thought, was the speaker’s point. 

Mr. Greenby had raised the matter of the Compensation Fund 
No doubt 
the Compensation Fund Committee had well in mind in relation 
to the figures that they would obviously require some explanation, 
with regard to the general idea of the Compensation Fund. 

One of the speakers referred to increasing the general allow- 
ances made by the National Assistance Board in relation to 
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legal aid. That, of course, was a broad matter of policy, and 
he thought it had to be borne in mind which case came first : 
whether, if there was any money available for an extension of 
legal aid, it would be better to assist to a greater extent 
those who came into the system; or whether it was better that 
the legal aid scheme should be extended first to the county courts 
and, perhaps, also to magistrates’ courts, and also to the 
field of legal advice. It was largely a question of deter 
mining which of those was best, and the whole of that matter 
was and had been under active consideration by the legal aid 
committee. 

As he had already said, apart from that, other observations 
made at that meeting would be recorded and would be considered 
by the appropriate committees. 

The CHAIRMAN intimated that the motion to adopt the Annual 
Report had been made and seconded, and, after putting it to 
the meeting, he declared it to be carried—bringing the meeting 
to a close with a vote of thanks to those present for their 
attendance. 


NOTES OF CASES 


These Notes of Cases are a by arrangement with the Incorporated 


Council of Law Reporting, an 


full reports will be found in the Weekly Law Reports. 


Where possihle, the appropriate page reference is given at the end of the note. 


House of Lords 


INCOME TAX DEDUCTIONS: COMPENSATION TO 
EMPLOYEES ON LEAVING 
Southern Railway of Peru, Ltd. v. Owen (Inspector of Taxes) 


Earl Jowitt, Lord Oaksey, Lord MacDermott, Lord Radcliffe and 


Lord Tucker. 21st June, 1956 

Appeal from the Court of Appeal ((1955), 34 A.T.C. 80.) 

Under the legislation of Peru, an English company running a 
railway there was obliged to pay its employees compensation 
on the termination of their services, provided certain conditions 
were fulfilled. The provisions of the legislation were deemed to 
be imported inte all contracts of service. Its effect was that if an 
employee was dismissed he was entitled to ‘‘ salary compénsation ”’ 
ona certain scale ; if he himself gave proper notice he had similar 
rights. The right arose also on the determination of the employ- 
ment by the death of the employee or on the expiry of the term 
of employment. Exceptions were (a) in the case of fixed-term 
contracts, where the contract was determined by the employee 
before the expiry of the term otherwise than on account of 
infringement by the company, and (b) in the case of all contracts 
of service, where there had been wrongful conduct of certain 
kinds by the employee (e.g., dishonesty or insubordination). 
The compensation was an amount equivalent to one month’s 
salary, at the rate in force at the date of determination, for every 
year of service, provided that the right to compensation accrued 
up to any point of time was not liable to be diminished in amount 
by subsequent reduction of pay. The Court of Appeal, affirming 
a decision of Upjohn, J., held that the liability to make any 
payment arose only at the termination of the employment and that 
the sum in question could be deducted only in the accounting 
period in which the event occurred. The company appealed 
to the House of Lords. 

Ear_ Jowirt said that he agreed with the opinion about to be 
delivered by Lord Radcliffe. 

LorpD OaksEy said that the appeal should be dismissed. For 
the company, it was argued that the legislation conferred on the 
employees the right to compensation in the year of taxation and 
that, as an employee could at any time give the requisite period 
of notice and claim compensation at its expiration, the amount of 
compensation which would then be due was a sum which the 
company was entitled to charge against the profits of that year, 
although in fact no such notice was given. The fallacy of this 
argument lay in the fact that the employees, whose compensation 
the company sought to charge against its profits, had not in fact 
given notice and no compensation was payable to them until their 
service was terminated. The only question was whether the 


Compensation should be deducted when it was in fact paid or 
“ it was paid and in circumstances in which it might never 
> paid. 


Lorp MacDermotrt said that, in general, in computing his 
taxable profits for a particular year, a trader who was under an 
obligation to pay his employees for their services in that year 
an immediate payment, and a future payment in a subsequent 
year, might properly deduct, not only the immediate payment, 
but also the present value of the future payment, provided the 
present value could be fairly estimated. The Crown contended 
that the proposition did not apply here because (1) the company 
was not under a definite obligation in any relevant year to pay its 
employees lump sums at the end of their engagements since, in 
each individual instance, the right to receive a lump sum 
depended on the fulfilment of certain conditions which made the 
company’s prospective liability contingent until the service was 
duly terminated ; and (2) it was impossible, in the circumstances, 
to regard any part of the lump sums as earned in or payable in 
respect of any particular year of service. As to the first argument, 
the company’s liability to make some payment at a future date on 
foot of the body of presently accruing lump sum rights could not 
be regarded as contingent within the world of ordinary business 
affairs. As to the second submission, if the payment were merely 
a statutory bounty irrespective of the length or value of the 
services rendered except for arithmetical purposes, it would 
be hard to resist the claim of the Crown that it could only be 
allowed for in the year of payment. But such was not its nature. 
Two other questions arose: (a) Could the amount of a lump sum 
payment properly be regarded as made up of parcels each of which 
was attributable to a particular year of service ? (b) If it could 
be so allocated, could a fair estimate be made for each year of the 
provision required to meet the prospective liability ? The yearly 
increments by which a lump sum was built up ought to be 
reckoned for present purposes as remuneration in respect of the 
years in which they accrued. Since the lump sum was to be 
regarded as deferred remuneration in respect of the entire service, 
the case for relating each incremental step to the remuneration 
for the year in which it occurred could not lightly be disregarded. 
In principle, the company was entitled to make a deduction each 
year in respect of the prospective lump sum liabilities, provided 
the deduction could be fairly estimated. His lordship was not 
prepared to assume that it was impossible to produce a series of 
acceptable deductions. The case should be remitted to the 
Special Commissioners to ascertain whether it was practicable. 

Lorp Rapc irFE said that the question was how the effects 
of the statutory scheme should be reflected in the company’s 
accounts of annual profits. One way was to let the payments fall 
entirely as expenses of the year of payment. Another method 
was that which the company sought to establish, viz., to charge 
against each year’s receipts the cost of making provision for the 
retirement payments which would ultimately be thrown on it by 
reason of the fact that it had had the benefit of its employees’ 
services during that year. The Crown argued that there was a 
rule of law which forbade the introduction of any provision for 
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future payments in or out, if the right to receive them or the 
liability to make them was contingent at the closing of the relevant 
year. There was no such rule of law as was suggested. The 
proper treatment for liabilities in annual statements of profit 
depended on the trader’s answer to two questions: (1) Have I 
adequately stated my profits for the year if I do not include some 
figure in respect of these obligations ? (2) Do the circumstances 
of the case, including the techniques of established accounting 
practice, make it possible to supply a figure for the purpose ? 
The company had calculated what sum would be required to be 
paid to each employee in respect of retirement benefit if he retired 
without forfeiture at the close of the year and the aggregate of 
what was required was set aside in so far as the year had con- 
tributed to the aggregate. This left out of account several 
essential factors, including the very important factor of discount. 
There was nothing in the evidence or in the Special Commissioner’s 
finding which supplied an answer to the vital question: Is the 
sum provided an essential charge against the receipts of the 
trade in order to enable a true profit from that source to be stated 
for the year in question ? The appeal failed. The case should 
not be remitted to the Special Commissioners to see whether a 
more satisfactory method of provision could be extracted from 
the evidence. The company had stood throughout on its claim 
that the provisions claimed before the Special Commissioners 
were those that it was entitled to make. 

Loxp Tucker agreed. Appeal dismissed. 

APPEARANCES : Pennycuick, Q.C., Bucher, O.C., and M. P. 
Nolan (Smiles & Co.) ; Sir Reginald Manningham-Buller, ©.C., 
\.-G., C. Montgomery White, O.C., and Sir Reginald Hills 
(Solicitor of Inland Revenue). 

[Reported by F. Cowrrr, Esq., 


[3 W.L.R. 389 


sarrister-at-Law] 


Court of Appeal 


WILL: BEQUEST TO NON-EXISTENT CHARITABLE 
ASSOCIATION: EQUAL DIVISION BETWEEN TWO 
POSSIBLE BENEFICIARIES 


In re Songest, deceased; Mayger and Another v. The 
Forces’ Help Society and Lord Roberts’ Workshops and 
Others 


Lord Evershed, M.R., Jenkins and Hodson, L.J J. 
15th June, 1956 

Appeal from Vaisey, J. 

Ilorence Mary Songest, who died in 1947, gave the residue 
of her estate “upon trust for the Disabled Soldiers’, Sailors’ 
and Airmen’s Association absolutely.’’ There was no association 
of that name cither when the will was made in 1943, or when she 
died, but there was an unincorporated body known as “ The Star 
and Garter Home for Disabled Sailors, Soldiers and Airmen ”’ 
and an incorporated body which at all material times was 
known as ‘“‘ The Incorporated Soldiers’, Sailors’ and Airmen’s 
Help Society.”’ An originating summons was taken out by the 
trustees and Vaisey, J., decided that the testatrix had intended 
the latter society, which, by the date of the summons, had changed 
its name to ‘ The Forces’ Help Society and Lord Roberts’ 
Workshops.”” The commandant of the Star and Garter Home 
for Disabled Sailors, Soldiers and Airmen appealed. 

Lord EversHep, M.R., said that although the testatrix had 
shown a clear intention to benefit disabled ex-service men, 
it was impossible to determine which of the claimants she had 
intended to benefit. Jarman on Wills, 8th ed., vol. I, at p. 267, 
cited In ve Alchin’s Trusts (1872), L.R. 14 Eq. 230, in which 
Malins, V.-C., had decided that he had jurisdiction to divide 
a legacy in such circumstances between two possible beneficiaries. 
The Chancery Division had jurisdiction where a_ charitable 
intention was shown to make a cy-prés application, and the normal 
method of doing that would be to direct a scheme. As any 
cy-pres application in this case would inevitably be by way of 
equal division the court should order a scheme directing equal 
division between the two institutions, subject to the approval 
of the Attorney-General. 

Jenkins and Hopson, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Nigel Warren (Charles Russell & Co.); 
Ian Campbell (Cunliffe & Airy, for Shenton, Pain & Brown, 
Winchester) ; G. M. Parbury (Gordon Gardiner, Carpenter & Co., 
for John R. C. Miller, Portsmouth). 


[Reported by Miss E. DANGERFIFLD, Barrister-at-Law] [1 W.L.R. 897 
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EVIDENCE : VIEW BY JUDGE: PERSONALINJURIES: 1 
RIGHT OF JUDGE TO RELY ON OWN IMPRESSIONS | one 


Buckingham v. Daily News, Ltd. i sub 
Denning, Birkett and Parker, L.JJ. 15th June, 1956 | Wer 
Appeal from Judge Block sitting at the Mayor’s and City of int 
London Court. , or 
The plaintiff, a rotary machine attendant in the defendants’ bel 
printing house, was cleaning the “‘ tucking blades ”’ of a rotary the 
press, while the machine was stationary, by means of a swab 2 
held in the hand, when he cut his hand on the sharp edge of one 195. 
of the blades. He brought an action against his employers cop) 
claiming damages for a breach of their common-law duty to nm 


provide a reasonably safe system of work ; the defendants alleged 
contributory negligence. At the trial in the county court, the ¢ P! 


judge, on the invitation of the parties, went to the defendants’ X, 
premises, and in the presence of counsel on both sides inspected and 
the machine and watched a demonstration by the plaintiff of | ™ 
the manner in which he was cleaning the blades when the! and 
accident occurred. He then, in court, heard evidence given by | load 
the plaintiff and other witnesses on his behalf to the effect that colle 
the method of cleaning the blades by hand with a swab was ™4" 
dangerous, the proper method being to use a long-handled brush. / orde 
The defendants called no evidence. In giving judgment, the on t 
judge, after reviewing the evidence, expressed the view that the of , 
accident had been caused by the plaintiff's own carclessness, | xw 
and dismissed the action. The plaintiff appealed. com) 

Birkett, L.J., delivering the first judgment, said counsel for | The 
the plaintiff submitted that what the judge did was something | had 
forbidden by law, according to the authorities, namely, that he | that 
cast to the winds the evidence that was given for the plaintiff the 
and substituted for that evidence the impression which he had ser 
gained when he made the view. He (his lordship) would adopt | =. 


the language of Denning, L.J., in Goold v. Evans & Co. [1951 
2 T.L.R. 1189, 1191 and say that when a judge goes to sce that 
machinery, and sees it in operation when the parties are present loss 
and everything is done regularly and in order, it is just the same Sr 


as though the machine were brought into court and the demonstra- — was 

tion made in the well of the court. It was not a proper description | num 
of what occurred to say that the judge cast to the winds the | offer 
evidence that was given and substituted therefor his own opinion. | the « 
What the judge manifestly was doing in this judgment was to | with 
say: I have in mind the evidence given by the plaintiff ; I have | the | 


taken each witness in turn and stated the substance of what they | good 





have said ; but I also must bear in mind that I was invited to see | beha 
the particular operation going on and I did see it. I express | the | 
my view with regard to it. My own view is contrary to the view | Thus 
of the witnesses which has been given before me, and to that | ordet 
extent, impliedly and implicitly, I reject that evidence. In o 

PaRKER, L.J., agreed. Reference was made to the note in } appe 
the County Court Practice under Ord. 23, r. 14, of the County } Je 
Court Rules, where this is said: ‘‘ A view is merely for the entry 
purposes of enabling the tribunal to understand the questions } jp, , 
raised and to follow and apply the evidence, and must not be | good 
used to supply or take the place of evidence.”’ As authority for } ay ¢), 
that, London General Omnibus Co., Ltd. v. Lavell [1901] 1 Ch. 135 done 


And a similar note appeared in the Annual Practice 5 « oy 





was cited. 
under Ord. 50, r. 4, of the Rules of the Supreme Court. That plain 
note, read literally, went much too far. the o 
DENNING, L.J., agreed. It followed that the observations of the t 
Lord Alverstone, L.J., in the London General Omnibus case | now 
(supra, at pp. 138, 139) unduly restricted the function of a view. repre 
Everyday practice in these courts showed that, where the mattet | ap a, 
for decision was one of ordinary common sense, the judge of | 4, a 


fact was entitled to form his own judgment on the real evidence } The | 
of a view, just as much as on the oral evidence of witnesses. ; sub-c 
Appeal dismissed. Leave to appeal refused. b of co 
APPEARANCES: C. J. A. Doughty, O.C., and Michael Scholfield | bona 
(Shaen, Roscoe & Co.) ; Hugh Griffiths (Berrymans). ’ plain 
(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 375 actior 


_ to th 
INSURANCE: POLICY COVERING LIABILITY FOR \ goods 
LOSS OF GOODS HELD IN TRUST: THEFT BY LORRY | the p 


DRIVER — 
iffe 
John Rigby (Haulage), Ltd. v. Reliance Marine Insurance a 
Co., Ltd. bec: 
ecau 
Singleton, Jenkins and Hodson, L.JJ. 19th June, 1956 himse 
under 


Appeal from Barry, J. 
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The plaintiffs, road transport contractors, who possessed only 
one lorry and conducted the main part of their business through 


' sub-contractors, had been granted by the defendants a third party 


cover insurance policy. The subject-matter of the policy as 
between the assured and the insurance company was declared 
in the policy to be “‘ the legal liability of the assured for loss of 
or damage to... general merchandise of every description 
belonging to the assured or held by the assured in trust for which 
the assured are themselves responsible, whilst in transit for road 
conveyance within England, Scotland or Wales.” In April, 
1955, there was lying at a Liverpool dock a consignment of 
copper ingot bars, and the plaintiffs had entered into an oral 
arrangement with the shipping agents of the owners to carry 
for reward to consignees at Birmingham consignments of the 
copper whenever they had vehicles available. On 18th April, 
X, driving a lorry, called at the Liverpool office of the plaintiffs, 
and on his representation that he was employed by a transport 
company which was on the plaintiffs’ list of sub-contractors, 
and that the lorry belonged to that company and he wanted a 


‘load for the return journey to Birmingham, he was given a 


collection order for 440 of the copper ingot bars by the acting 
manager of the plaintiff company. X duly presented the collection 
order to the shipping agents at the docks, the ingots were loaded 
on to his lorry and he was given delivery notes on presentation 
of which to the police at the dock gates he was passed out. 


| X was not a servant of, nor did the lorry belong to, the transport 


company, and he and the copper were never heard of again. 
The plaintiffs, on the assumption that, in the circumstances, they 
had no defence to a claim by the owners of the copper, claimed 
that they were entitled under the policy to be indemnified by 
the defendants. The defendants denied liability on the ground, 
inter alia, that the ingots were at no time in the possession of 
the plaintiffs or held by them in trust. Barry, J., found for the 


| defendants on the ground that the plaintiffs had failed to establish 
| that the goods were held in trust by them and, therefore, the 


loss was not covered by the policy. 


SINGLETON, L.J., said that on looking at the documents, it 
was clear that there was an offer by the plaintiffs to take, on a 
numbered lorry, 440 bars for transport to Birmingham. ‘That 
offer was accepted and the goods were loaded on the faith of 
the collection order, and the driver was given the delivery order 
with the destination of the goods upon it. The loss fell upon 
the plaintiffs because they sent a man and lorry to receive the 
goods and they gave him an authority to receive them on their 
behalf. The man was handed the goods on the authority of 
the plaintiffs, and he signed for them on the delivery order. 
Thus, the goods were entrusted to the one the plaintiffs sent in 
order that the plaintiffs could carry out their contract to convey. 
In other words, they were entrusted to the plaintiffs and the 
appeal should be allowed. 

Jenkins, L.J., agreed. There was, in the circumstances, an 
entrusting of the goods to the plaintiffs within the meaning of 
the policy. Inasmuch as the policy admittedly extended to 
goods carried by the plaintiffs’ sub-contractors, and practically 
all the plaintiffs’ business was, to the knowledge of the defendants, 
done through sub-contractors, it seemed impossible to hold that 
“entrusting ’’ to the plaintiffs was limited to cases in which the 
plaintiffs came into actual physical possession of the goods. In 
the ordinary case, where a genuine sub-contractor was employed, 
the transaction was carried out in the same way as the transaction 
now in question, viz., the plaintiffs gave the sub-contractors’ 
tepresentative a collection order serving the double purpose of 
an authority to the sub-contractors to receive the goods and 
an offer to the owners to undertake the carriage of the goods. 
The owners accepted the offer by delivering the goods to the 
sub-contractor designated by the plaintiffs. There was no privity 
of contract between the owners and the sub-contractors, whose 
bona fides and identity were exclusively the concern of the 
In the ordinary trans- 
action the owners entrusted the goods to the plaintiffs and not 
to the sub-contractors, albeit that physical possession of the 
goods was given to the sub-contractors direct at the request of 
the plaintiffs instead of being given in the first instance to the 
plaintiffs and by them to the sub-contractors. It made no 
difference that the plaintiffs, by an innocent mistake, nominated 
sub-contractors with whom, in fact, they had not contracted, 
because a thief with a stolen lorry had falsely misrepresented 
himself as an employee of those sub-contractors and purported to 
undertake the work on their behalf. 
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Hopson, L.J., delivered a judgment to the same effect. Appeal 


allowed. 


APPEARANCES: F. W. Beney, Q.C., and Andrew Rankin 
(Layton & Co.) ; H. I. Nelson, Q.C., and J. M. Davies (Thomas 
Cooper & Co., for Batesons & Co., Liverpool). 


[Reported by J. D. Penntncton, Esq., Barrister-at-Law] [3 W.L.R. 407 


INFANT: WARD OF COURT: ILLEGITIMATE CHILD : 
FATHER’S CLAIM TO ACCESS: ORDER DIRECTING 
INFANT TO CEASE TO BE WARD OF COURT 
In re G (an Infant) 

Lord Evershed, M.R., Morris and Romer, L.JJ. 
19th June, 1956 

Appeal from Wynn Parry, J. 

Section 9 of the Law Reform (Miscellaneous Provisions) 
Act, 1949, provides : ‘‘ (1) Subject to the provisions of this section 
no infant shall be made a ward of court except by virtue of an 
order to that effect made by the court. (2) Where application 
is made for such an order in respect of an infant, the infant 
shall become a ward of court on the making of the application, 
but shall cease to be a ward of court at the expiration of such 
period as may be prescribed by rules of court unless within that 
period an order has been made in accordance with the application. 
(3) The court may, either upon an application in that behalf 
or without such an application, order that any infant who is 
for the time being a ward of court shall cease to be a ward of 
court.”” A girlof fourand a half years of age, the illegitimate child 
of a coloured man and a white woman, had been in the custody 
of her father, who applied under the Law Reform (Miscellaneous 
Provisions) Act, 1949, s. 9, that she might be made a ward of 
court and that he might be appointed to be her guardian. Her 
mother applied to have the care and control of the infant given 
to her. Both parents were legally aided. Wynn Parry, J., on 
the mother undertaking not to have any contact with the father, 
ordered that the infant be handed over to the mother and further 
ordered that the infant should cease to be a ward of court 
immediately upon being handed over to the mother. The father 
appealed against so much of that order as directed that the infant 
should cease to be a ward of court and he sought an order giving 
him access to the infant. 


Lorp EVERSHED, M.R., said that Wynn Parry, J., had taken 
the view, first, that, particularly since the child was illegitimate, 
prima facie the child should be with its mother; and secondly, 
that, in order to give the child the best chance of obtaining the 
benefits of its mother’s upbringing and affection, there must 
be a break between the mother and the father. The question 
had been raised in the course of the argument whether the 
Court of Appeal had any jurisdiction, where the,Chancery Court 
had made an order either determining or continuing a wardship 
(as the case might be), to interfere. It was unnecessary to 
express a final view about it; but his (his lordship’s) present 
view certainly was, on general principles, that the Court of 
Appeal, as the Court of Appeal under the Judicature Act, had the 
usual powers to substitute (if it thought it right) its own view 
of the right order for that of the judge appealed from ; and not 
less so in a case where the order appealed from was one under 
the Law Reform Act of 1949. On the main question in the appeal 
he (his lordship) thought it might be broadly (and accurately) 
stated that in the case of an illegitimate child the limit of the 
father’s obligation was to make financial provision for it and the 
only parent which the law regarded as responsible for the 
upbringing of the child was its mother. That being so, the view 
which the courts generally took that it was in the interests of the 
child to know both its parents was not necessarily applicable 
in the case of an illegitimate child ; there might be cases in which 
the court might regard it as being in the best interests of the 
illegitimate child that it should have some relationship with its 
father, but he (his lordship) was satisfied on the facts of the 
present case that the court ought not to interfere with the way 
in which the judge had exercised his discretion. His lordship 
also observed that there appeared to have been some mis- 
understanding as to the import of the judge’s note. It was to be 
observed that where parties were of small means and provided the 
interests of an infant were not adversely affected, the court 
would discourage the parties from dissipating their resources 
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on frequent or unnecessary applications to the court; but that 
was applicable generally and not to cases in which legal aid 
might be invoked. Legally aided cases were, having regard to 
s. 1 (7) (b) of the Legal Aid and Advice Act, 1949, on the same 
footing as other cases in this matter. The appeal would be 
dismissed. 

Morris and Romer, L.JJ., agreed. Appeal dismissed. 
Ingress Bell, Q.C., and M. O'Connell Stranders 
Evans); Raymond Jennings, Q.C., and J. A 
Forest Hill). 

[1 W.L.R. 911 


APPEARANCES : 
(Curwen, Carter & 
Wolfe (Edward F. Iwi, for Armstrong & Co., 


{Reported by J. A. Grirritus, Esq., Barrister-at-Law.} 


Chancery Division 


POWER OF ADVANCEMENT: SETTLEMENT: WILL: 

EXERCISE OF POWERS BY EXECUTION OF VOLUN- 

TARY SETTLEMENTS: AVOIDANCE OF ESTATE 
DUTY VALID CONSIDERATION 


In re Ropner’s Settlement Trusts; In re Ropner’s Will 
Trusts; Ropner and Others v. Ropner and Others 


Harman, J. 11th May, 1956 


Adjourned summons. 


Under four voluntary settlements and the will of a settlor,who 
died on 3rd April, 1933, his son, /?, had a protected life interest. 
The settlements each contained a power in trustees with the 
consent of /? to advance up to one quarter of the trust funds for 
the advancement, preferment or benefit of /’s children. The 
will contained no such express power and the statutory power 
under s. 32 of the Trustee Act, 1925, therefore applied for their 
benefit. The present trustees of the settlements and the will 
applied to the court to ask, inter alia, whether or not it would be a 
valid application of the powers of advancement to apply aliquot 
parts of the trust funds up to the full amounts allowed by the 
settlements and by statute under the will to trustees of three 
voluntary settlements, the terms of which the trustees in their 
discretion should approve, to be executed by the two daughters 
of #@ and by him on behalf of his son who was still an infant. 
One of the considerations which gave rise to the summons was the 
desire to avoid, if possible, heavy estate duty which would be 
payable upon the death of 2. 

HARMAN, J., said that # was 58 years of age, and therefore 
likely to live a long time, but life was uncertain and estate duty, 
since he was a wealthy man, would be a very heavy impost on his 
death. One of the considerations, therefore, was that if the trustees 
exercised the power of advancement in favour of ??’s three children 
they would lighten the burden of duty in the event of ? surviving 
the next five years. That wasa perfectly legitimate consideration. 
The proposal was that settlements should be effected by a transfer 
of aliquot parts of the funds to the trustees of the settlements, 
who now asked the court whether the various powers of advance- 
ment justi ied them in making such a transfer on the settlements 
being made. In his judgment, having regard particularly to the 
decision of the Court of Appeal in Jn ve Vestey’s Settlement | 1951} 
Ch. 209, it must be an application of money to transfer it to 
trustees of a settlement to be made for the child’s benefit, and he 
did not think that there was any difference, on consideration, 
in the position of an infant from that of an adult. It was, of 
course, only proper for trustees to make an advance if they 
considered that the terms of the settlement into which the money 
was to be paid would benefit the child. The trustees here did not 
surrender their discretion to the court, and therefore it was not 
for him to interfere with it, because it was not suggested that they 
were not taking into consideration all the factors which they 
ought to take into account. He therefore felt that the court had 
no power to interfere but should confine itself to saying that 
provided the trustees were of opinion that the proposed scettle- 
ments were for the benefit of the objects of the power, it would 
be an application for their benefit of the fractions of their shares 
in the fund to apply those fractions by transferring them to the 
trustees of proper settlements. Declaration accordingly. 

APPEARANCES: A. A. Baden Fuller; G. A. Rink, Q.C., and 
J. B. Morcom ; I. Milner Holland, Q,C., and M. G. Johnston ; 
Geoffrey Cross, Q.C., and E. G. Wright (Gibson and Weldon, for 
Archer, 


Parkin & Townsend, Stockton-on-Tees). 
(Keported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 902 
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LAND GRANTED FOR SCHOOL: CLOSURE OF 
SCHOOL: ORIGINAL TRUSTS NOT TERMINATED 
In re Ingleton Charity; Croft and Others v. A.-G. 


Danckwerts, J. 19th June, 1956 


Adjourned summons. 

Certain land was granted by a deed of grant dated 11th August, 
1846, to the minister and chapel wardens of the district (now the 
vicar and churchwardens of the parish) of Ingleton and _ their 
successors for a site for a school for poor persons in the district 

‘and for no other purpose.’’ The school was carried on in 
premises on the land until 1929, when it was closed. The property 
was used for various parochial purposes until 1932, when it was 
let to a limited company to whom it was eventually sold in 1952. 
The vicar and churchwardens for the time being considered that 
after the closure of the school the property had reverted to the 
estates of the grantor, but that no claim having been made, they 
had acquired a possessory title by adverse possession, and that the 
closure of the school having brought about the termination of the 
original trusts they were entitled to hold the property or proceeds 
of sale on fresh trusts (namely, for the purposes of the parish) 
which they declared in a deed dated 20th December, 1952. 
The vicar and churchwardens took out the present summons to 
have determined on what trusts they held the property or the 
proceeds of sale thereof. 

DANCKWERTS, J., said that the case as put by Mr. Wigglesworth 
depended on his being convinced that, on the closing of the 
school and the automatic operation of the right of reverter to 
the successors of the Lords of the Manor, there was a complete 
break, so that the persons who remained in occupation (who were 
not the same vicar and churchwardens throughout, but varied 
from time to time as there were changes in their personality) 
started a fresh title to the land, either for fresh purposes for 
their benefit or on fresh trusts which in no way were tied to the 
trusts in the deed of grant of 11th August, 1846. Those con- 
tentions were not supported, as far as he could see, by any case, 
and were contrary to the view which he had formed on the case when 
it was presented. It seemed to him that the vicar and church- 
wardens remained in occupation of the property, and carried on the 
various dealings with the property, because they were trustees 
under the deed of 1846 and for no other reason; they were 
required to use it for the purposes of the school, unless and until 
those trusts were varied in a manner authorised by law ; that 
was by means of a scheme settled by the court or the Minister 
of Education, or, at the appropriate time, the Board of Education. 
A.-G. v. Price [1912] 1 Ch. 667 had avoided the question of the 
reverter, but Lord Cozens- Hardy, M.R., who considered the 
question, said, at p. 678: “In the fourth place, whatever may 
be the rights of some person not before the court under the 
reverter clause in the Act... the trustees so long as they are in 
possession under the deed are bound by the trusts declared in the 

deed as varied by any scheme made by the court.’’ It seemed 
to him that the power of the court to make a scheme for the 
cy-prés application of the property in question as in A.-G. Vv. 
Price had to depend on the continuance of the trusts as binding 
on the trustees. He found it impossible to come to any con- 
clusion other than that the closing of the school did not bring 
an end to the trusts. It was therefore plain that after the closing 
of the school the vicar and churchwardens for the time being 
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remained trustees on the trusts to maintain a school, and that | 


they could not hold the property on any other trusts unless and 
until either the court or the Board or Minister of Education had 
settled some scheme for a cy-prés application, and he would so 
declare. Declaration accordingly. 
APPEARANCES: W. 5S. Wigglesworth (Ward, Bowie & Co., 
Booth & Co., Leeds) ; Denys Buckley (Treasury Solicitor). 
(Reported by Mrs. Irene G. R. Mosezs, Barrister-at-Law) 


Queen’s Bench Division 


DAMAGE TO CROPS BY SPARKS: 
DAMAGES RECOVERABLE 


J. Langlands (Swanley), Ltd. v. British Transport 
Commission 


13th June, 


RAILWAY : 


Ormerod, J. 1956 
Action. 
The emission of sparks and cinders from locomotives running 


on a railway track resulted in two fires arising in a crop of w heat | 


for | 


[3 W.L.R. 369 | 
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which was growing in an adjoining field. The plaintiff farmers, 
in claiming under s. 1 (1) of the Railway Fires Act, 1905, against 
the British Transport Commission for the loss of the marketable 
value of the wheat burnt, included certain sums which they 
alleged would have been payable to them as deficiency payments 
under a scheme drawn up in pursuance of the Cereals (Deficiency 
Payments) Order, 1955. The commission paid the sums claimed 
in respect of the crop burnt, but contended that the loss of the 
deficiency payments was not damage which could be claimed 
by the plaintiffs under the Act of 1905. 

ORMEROD, J., said that the argument put by counsel for the 
commission was that, on the real construction of the Act, the 
damage which the plaintiffs were entitled to recover was limited 
to the damage “ to agricultural land or to agricultural crops,” 
and could not include damage which was only consequential 
to that damage either to land or to crops. In other words, he 
sought to set up that the Act not only limits the quantity of damage 
in limiting the amount to £200, but defines and limits the quality 
of the damage which the plaintiffs were entitled to recover. He 
(his lordship) could not accept that contention. He was satisfied 
that the proper construction of s. 1 (1) of the Act was that, within 
the limits of £200, the purpose of the Act was to place a plaintiff 
in the position in which he would be were it not that the defendant 
authority was acting under statutory powers. It followed 
from that that the plaintiffs must succeed. Judgment for the 
plaintiffs. 

APPEARANCES: F. W. 
(Kenneth Brown, Baker, Baker) ; 


Main (M. H. B. Gilmour). 
[Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


Beney, Q.C., and M. R. Nicholas 
E. S. Fay, Q.C., and J. R. 


[1 W.L.R. 890 


RATING: DRAINAGE RATE: WHEN ANNUAL 
VALUE DETERMINED 


B.P. Refinery (Kent), Ltd. v. Kent River Board 
Same v. Lower Medway Internal Drainage Board 


Lord Goddard, C.J., Ormerod and Donovan, JJ. 25th June, 1956 


Cases stated by Kent Quarter Sessions under the Quarter 
Sessions Act, 1849. 


On 28th March, 1955, a drainage board, before levying a drainage 
rate for the year ending 31st March, 1956, on a company owning 
and occupying premises partly within the board’s district, applied 
under s. 29 (4) of the Land Drainage Act, 1930, to the inspector 
of taxes for particulars of the Sched. A assessment on the company. 
On 29th April, 1955, the inspector having informed the board 
that the assessment of the company signed and allowed by 
the commissioners amounted to £1,140,000, the board notified 
the company that it (the board) had adopted that figure as the 
annual value for the purposes of the drainage rate and had 
apportioned some £700,000 of it as the annual value of the part 
On 11th May, 1955, the 


_ company were notified by the inspector of taxes of the assessment, 
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ing 
eat 


against which the company promptly gave notice of appeal. 
On 24th June, 1955, the board, treating the annual value as 
“determined ”’ within s. 29 (1) of the Act of 1930, levied a rate 
on the company on that basis. 

Donovan, J., delivering the judgment of the court, said that 
the point was whether the board were right in regarding the annual 
value of the company’s hereditament for the year 1954-55 as 
“determined ” for the purposes of Sched. A in the circumstances. 
At first sight of the point one might perhaps be forgiven for 
thinking that an annual value could hardly be determined for 
the purposes of income tax when in fact it was in dispute between 
the income tax authorities and the taxpayer: for one meaning 
of the word “‘ determined ’’ was “‘ to ascertain precisely.’ This, 
indeed, was the argument for the company, reinforced by con- 
siderations based on a number of sections in the Income Tax 
Act, 1952. But the board contended that the annual value 
was “‘ determined ”’ for the purposes of Sched. A at the moment 
the assessment was laid before the additional commissioners 
pursuant to s. 34 of the Income Tax Act, 1952, and they “ sign 
and allow” it under s. 35. Finally, the board asked: If the 
annual value is not determined when the assessments are signed 


_ and allowed by the additional commissioners, when is it deter- 


mined ? He (his lordship) would answer, when the time limit 
for appeal has expired without any appeal being lodged ; or, 
if there is an appeal, when that appeal is decided by the general 
commissioners, The use of the word ‘‘ determined” in s. 53 
showed that when the additional commissioners sign and allow 
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the assessments under Sched. A the annual value is then estimated 
or assessed, and that will stand good unless there is an appeal ; 
but that where there is an appeal the annual value will be 
“‘ determined ”’ when the appeal is heard. And this was the same 
word as was used in s. 29 of the Act of 1930. Therefore, where, 
as in this case, a Sched. A assessment was under appeal, so that 
the annual value was in dispute, it could not be said that the 
annual value had been determined for the purposes of Sched. A 
of the Income Tax Act, 1952, and the case should be sent back 
to quarter sessions to proceed upon the basis of that opinion. 
Appeal allowed. 

APPEARANCES: Michael Rowe, Q.C., and R. J. Parker (Linklaters 
and Paines); Sir Andrew Clark, Q.C., and Patrick Browne 
(Kennedy, Genese & Lyson, for A. G. Stirk, Maidstone). 

{Reported by J. D. Pennincron, Esq., Barrister-at-Law] [3 W.L.R. 423 


FOOD AND DRUGS: ORDER FOR DESTRUCTION OF 
UNFIT MEAT: WHETHER APPEALABLE 
R. v. Cornwall Quarter Sessions; ex parte Kerley 
Lord Goddard, C.J., Ormerod and Donovan, J J. 
28th June, 1956 
Application for prohibition. 


A justice of the peace having condemned a carcase of meat as 
unfit for human consumption, and ordered it to be destroyed 
under s. 10 of the Food and Drugs Act, 1938, the owner gave 
notice of appeal to quarter sessions against the justice’s order. 
The local inspector applied for an order of prohibition directed 
to quarter sessions to prohibit them from hearing the appeal. 

Lorp GopparD, C.J., said that the question was whether 
the order of the justice was an order of a court of summary 
jurisdiction within s. 88 of the Act of 1938 giving the person 
aggrieved a right of appeal to quarter sessions. In ordering the 
destruction of the meat under s. 10 (3), the justice was acting 
as a superior inspector. He was checking the action of the 
ordinary officer of the local authority and safeguarding the public 
so that their property was not improperly destroyed. He was 
exercising very much the same sort of jurisdiction as a local 
authority could exercise with regard to a statutory nuisance. 
It was very doubtful when the justice ordered the food to be 
destroyed whether it was even necessary to draw up any order. 
Moreover there was probably no case in which a justice sitting 
alone as a court could convict anyone of an offence, whereas in the 
present case power was given to one justice to condemn food. 
In his (his lordship’s) opinion the justice was simply acting 
administratively and was not acting as a court of summary 
jurisdiction, and therefore there was no right of appeal. 

ORMEROD, J., agreed, and Donovan, J., gave a concurring 
judgment. Order of prohibition. 

APPEARANCES: Norman Skelhorn, Q.C., and A. L. Mildon 
(Robbins, Olivey & Lake, for Stephens & Scown, St. Austell) ; 
Edmund Davies, Q.C., and J. B. Worsley (Champion & Co., for 
Spencer, Gibson & Son, Sutton). 


{Reported by J. D. PenninGTON, Esq., Barrister-at-Law] [1 W.L.R. 906 


Probate, Divorce and Admiralty Division 
PRACTICE NOTE 


INCURABLE INSANITY: EVIDENCE 
FROM MENTAL HOSPITALS 
Usher v. Usher 
Lord Merriman, P. 11th June, 1956 
Petition for divorce on the ground of incurable insanity. 


By a ruling of the Ministry of Health, the medical super- 
intendents of mental hospitals may delegate certain of their 
responsibilities for the clinical treatment of patients. As a 
result of this ruling, medical superintendents are sometimes 
unable to give first-hand evidence about a respondent’s mental 
illness, and the nature of the treatment he has been undergoing, 
in affidavits prepared for the hearing of the suit in accordance 
with the practice initiated in November, 1940* ; and in the 


DIVORCE : 


* See The Times, 29th November, 1940. The practice in regard to 
medical evidence in these cases was revised in 1946—see [1946] 
W.N. 68—and has been further revised by a direction dated 3rd July, 
1956: see p. 512, ante. For judicial criticism of faulty affidavits in 
these cases see {1948} W.N. 90. 
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present case the clinical treatment of the respondent had been 
delegated to consultants during the relevant period. During 
the hearing of the suit the direction which follows was given 
when counsel for the petitioner asked for leave to read the 
relevant medical affidavits. 

Lord MERRIMAN, P., after referring to the delegation by 
medical superintendents to consultants of clinical treatment, 
said that if the medical superintendent were unable to give 
first-hand evidence about the diagnosis of the respondent’s 
mental illness and the nature of the treatment which the 
respondent was undergoing, he should state, in addition to other 
matters covered in his affidavit, that he had delegated the 
responsibility for the respondent’s treatment to a consultant 
upon the staff of his hospital, giving the full name of the consultant 
presently vested with that responsibility and the date of the 
delegation. In such cases an affidavit would also be required 
from the consultant giving the diagnosis of the respondent’s 
mental illness and the nature of the treatment prescribed, 
stating whether the respondent had received any special treatment, 
and, if so, what form of treatment, and its effect. The affidavit 
should also state, if applicable, that in the opinion of the deponent 


IN WESTMINSTER 


ROYAL ASSENT 

The following Bills received the Royal Assent on 5th July :— 

Administration of Justice. 

Advocates’ Widows’ Fund Order Confirmation. 

Agriculture (Safety, Health and Welfare Provisions). 

3edford Corporation. 

Bournemouth-Swanage Motor Road and Ferry. 

Bristol Corporation. 

Clean Air. 

Consolidated Municipal Charity and Certain Other Charities 
(Ludlow) Scheme Confirmation. 

Dover Corporation. 

Family Allowances and National Insurance. 

Frances Barker and Certain Other Charities (City of York) 
Scheme Confirmation. 

Glasgow Corporation Order Confirmation. 

Hospital of Robert Earl of Leicester Charity (Warwick) Scheme 
Confirmation. 

Local Government Elections. 

London County Council (Money). 

London Necropolis. 

Magistrates’ Courts (Appeals from Binding over Orders). 

National Insurance. 

North-East Surrey Crematorium Board. 

Occasional Licences and Young Persons. 

People’s Dispensary for Sick Animals. 

Scottish Union and National Insurance Company’s. 

Small Lotteries and Gaming. 

Sugar. 

Sutton’s Hospital (Charterhouse) Charity Scheme Confirmation. 

Teachers (Superannuation). 

Tyne Tunnel. 


Workmen’s Compensation and_ Benefit (Supple- 
mentation). 
HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Death Penalty (Abolition) Bill [H.C.| [29th June. 
Read Second Time :— 
London County Council (General Powers) (No. 2) Bill [H.C.] 
[5th July. 
Newcastle-upon-Tyne Corporation Bill [H.C.] [Sth July. 
Pier and Harbour Provisional Order (Great Yarmouth Port and 


Haven) Bill [H.C.] {3rd July. 
Pier and Harbour Provisional Order (Wisbech Port and 

Harbour) Bill [H.C.} {3rd July. 
Underground Works (London) Bill [H.C.| [5th July. 
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and in the light of present-day medical knowledge, the respondent 
was incurably of unsound mind. ‘The deponent should give the 
reasons for that opinion, and he should state further whether the 
respondent was able to appreciate extra comforts, and if so, to 
what amount, adding any other matters relevant to the issue. © 
If for any reason the period of delegation to the consultant who 
had most recently treated the respondent before the presentation 
of the petition was, on the face of it, insufficient to enable him m 
to depose with certainty, the deponent should be the consultant 
who had treated the respondent for an earlier period of sufficient 
duration, but in that case the evidence ought to be brought up 
to the date of the presentation of the petition, either by the 
consultant then treating the respondent, or by the medical 
superintendent, whichever was more appropriate. The date of 
the assumption of responsibility by each and every consultant, 
and its duration must be specifically stated. 

The medical evidence on affidavit was then read, and _ his 
lordship pronounced a decree nist. 


— 8 co 


APPEARANCES: John Latey (Jaques & Co.); Roger Ormrod | 
(Official Solicitor; J. A. H. Powell, The Law Society). 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 894 


AND WHITEHALL 


Read Third Time :— ‘ 


Hotel Proprietors Bill [H.C.| (3rd July. os 
Slum Clearance (Compensation) Bill [H.C.} [5th July. } 
In Committee :— 
Road Traffic Bill [H.C.} [4th July. | ch 
be: 
HOUSE OF COMMONS - 
col 
A. PROGRESS OF BILLS yor 
Read First Time :— { an 
Legitimation (Re-registration of Birth) (No. 2) Bill | * 
(H.C. } (3rd July. 9 
To extend the operation of section fourteen and paragraph (d) | ° 
of section thirty-six of the Births and Deaths Registration Act, 
1953, and of the Schedule to the Legitimacy Act, 1926 ; and for 
purposes connected with that matter. 
j 
Read Second Time :— (a) 


{2nd July. | 
[2nd July. | 
[4th July. 
[2nd July. § (6) 
(3rd July. } 
(4th July. 

[2nd July. § 
[2nd July. i 
(6th July. 

[oth July. Ad 


Cammell Laird and Company Bill [H.L.] 
Felixstowe Dock and Railway Bill [H.L.] 
Fylde Water Board Bill [H.L.] 

Grayson, Rollo and Clover Docks Bill [H.L.] 
Heywood and Middleton Water Bill [H.L.] 
Liverpool Overhead Railway Bill [H.L.] 
Mersey Docks and Harbour Board Bill [H.L.] 


Middlesex County Council Bill [H.L.] 
Public Works Loans Bill [H.C.| 
Sexual Offences Bill [H.C.| 


Read Third Time :— © Air 
Coal Industry Bill [H.C.] [5th July. d 


B. QUESTIONS N 
ENFORCEMENT OF MAINTENANCE ORDERS, ETC. (FORWARDING OF 
LETTERS TO INSURED PERSONS) i 
; t 
Letters to be forwarded to insured persons should be sent in 
sealed envelopes addressed to the Liaison Officer, Records Branch, 
Ministry of Pensions and National Insurance, Newcastle-on-Tyne, L 
but the Ministry took no responsibility for the contents of letters, fo}}, 
said Miss Epirn Pitt. The Minister would not disclose the” five 
addresses of insured persons against whom maintenance, affiliation | Ry; 


or other orders had been made, she stated when the matter wa | Sim 
raised on the adjournment. [4th July. Mr. 
Mr. 

HIRE-PURCHASE AGREEMENTS Alb 


Mr. PETER THORNEYCROFT said that His Honour Judge Clothier § Mr. 
had described a clause in a hire-purchase agreement denying any § Mr. 
warranty or guarantee in the goods sold as grossly improper and J Fost 
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ruled that it had no legal effect. At the Board of Trade’s request, 
the Hire-Purchase Trade Association had now circularised its 
members, drawing attention to the relevant provisions of the 
Hire-Purchase Act, 1938. [5th July. 


MURDER STATISTICS 


The HoME SECRETARY said that the following numbers of 
murders had been revealed as known to the police :— 


1955— 
January Si ae ss a% fa 38 
February 19 
March 22 
April 15 
May ae og 15 
june 2. sid li ve a aft 7 
July 12 
August 13 
September ee at en sie és 14 
October ae wi = - a 6 
November e uly 13 
December - ue nhs ai es 8 

1956— 
January 10 
February 13 
March 17 
April 1Z 
May 16 


These figures included some cases where the offender had 
ultimately been found guilty of manslaughter or infanticide. 
[5th July. 
APPROVED SCHOOLS (COURT ORDERS) 
The Home SECRETARY said that the courts had power to send 


_ children and young persons to approved schools on several grounds 


— 


besides the commission of an offence. The following table 
showed the numbers of approved school orders made by juvenile 
courts in each of the last five years in respect of children and 
young persons on the grounds (a) that they were in need of care 
and protection (s. 62 (1) of the Children and Young Persons 
Act, 1933) and (b) that committal to an approved school was 
necessary to secure their regular attendance at school (s. 40 (3) 
of the Education Act, 1944). 





l r | 
1953 | 1954 | 1955 


— 1951 | 1952 
| | | | 
| : 
| (a) Orders made under s. 62 (1) of | 
Children and Young Persons | | | | 
Act,1933 .. ..  .. | 249! 298 | 238 | 213 | 224 
ee ee ee 
() Orders made under s. 40 (3) of | | | | 
the Education Act, 1944... | 61 | 43 | 37 | 32 | 29 
| | | | 
[5th July. 


cemenesty 


| 


2 


E 
ent m 


ranch, 
Tyne, 
-tters, 
se the 


jation , 


‘r was 
uly. 


othier 
ig any 
r and 


STATUTORY INSTRUMENTS 
Aden Colony (Amendment) Order, 1956. (S.I. 1956 No. 996.) 
5d. 


Air Force (Application of Enactments) Order, 1956. (S.I. 1956 
No. 1004.) 
County of Dorset (Electoral Divisions) Order, 1956. (S.I. 1956 


No. 981.) 5d. 
Defence Regulations (No. 2) Order, 1956. (S.I. 1956 No. 1005.) 
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Dentists Act, 1956 (Judicial Committee Rules) Order, 1956. 
(S.1. 1956 No. 999.) 5d. 

Double Taxation Relief (Estate Duty) (India) Order, 1956. 
(S.I. 1956 No. 998.) 7d. 

Exchange of Securities (No. 4) Rules, 1956. (S.I. 1956 No, 989.) 
od. 

Foreign Compensation Commission Rules, 1956. 
No. 962.) 8d. 

Foreign Service Fees (Amendment No. 3) Order, 1956. (S.I. 1956 
No. 1000.) 

Gold Coast (Constitution) (Amendment) Order in Council, 1956. 
(S.I. 1956 No. 997.) 5d. 

Heaton Works Light Railway Order, 1956. 


(S.I. 1956 


(S.I. 1956 No. 1007.) 


10d. 

Import Duties (Drawback) (No. 8) Order, 1956. (S.J. 1956 
No. 991.) 5d. 

Import Duties (Exemptions) (No. 6) Order, 1956. (S.I. 1956 


No. 990.) 5d. 
Juvenile Courts (London) Order, 1956. (S.I. 1956 No. 1001.) 
Lace Furnishings Industry (Export Promotion Levy) 

(Revocation) Order, 1956. (S.I. 1956 No. 986.) 

Llantrisant and Llantwit Fardre (Water Charges) Order, 

1956. (S.I. 1956 No. 1010.) 
Merchant Shipping (Colonies, etc.) 

Order, 1956. (S.I. 1956 No. 1002.) 


Tonnage Measurement 


5d. 


Patents, etc. (Monaco) (Convention) Order, 1956. (S.I. 1956 
No. 1003.) 

Draft Police Pensions (No. 2) Regulations, 1956. 10d. 

Draft Police Pensions (Scotland) (No. 2) Regulations, 1956. 10d. 


Public Use of the Records Rules, 1956. 
Retention of Cables, Mains and 


(S.I. 1956 No. 980.) 5d. 
Pipes under Highways 


(Berkshire) (No. 1) Order, 1956. (S.I. 1956 No. 974.) 5d. 
Scrabster Harbour Order, 1956. (S.I. 1956 No. 978 (S. 44).) 6d. 
Stirlingshire and Falkirk Water Order, 1956. (S.1. 1956 

No. 979 (S. 45).) 5d. 

Stopping up of Highways (Barnsley) (No. 2) Order, 1956. 

(S.I. 1956 No. 983.) 5d. 

Stopping up of Highways (Coventry) (No. 3) Order, 1956. 

(S.I. 1956 No. 984.) 5d. 

Stopping up of Highways (Essex) (No. 18) Order, 1956. (S.I. 1956 


No. 968.) 5d. 

Stopping up of Highways (Leicestershire) (No. 13) Order, 1956. 
(S.I. 1956 No. 970.) 5d. 

Stopping up of Highways (Leicestershire) (No. 14) Order, 1956. 
(S.I. 1956 No. 994.) 5d. 

Stopping up of Highways (Leicestershire) (No. 16) Order, 1956. 
(S.I. 1956 No. 971). 5d. 

Stopping up of Highways (Northamptonshire) (No. 4) Order, 
1956. (S.1. 1956 No. 969.) 5d. 

Stopping up of Highways (Oxfordshire) (No. 2) Order, 1956. 
(S.I. 1956 No. 975.) 5d. 


Stopping up of Highways (Somerset) (No. 1) Order, 1956. 
(S.I. 1956 No. 972.) 5d. - 
Stopping up of Highways (Swansea) (No. 1) Order, 1956. 


(S.I. 1956 No. 993.) 5d. 

Stopping up of Highways (Worcestershire) (No. 16) Order, 1956. 
(S.I. 1956 No. 973.) 5d. 

Torquay (Amendment of Local 
(S.I. 1956 No. 987.) 

Toy Manufacturing Wages Council (Great Britain) Wages 
Regulation (Amendment) Order, 1956. (S.I. 1956 No. 992.) 5d. 
[Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

21 Red Lion Street, London, W.C.1. The price in each case, 

unless otherwise stated, is 4d., post free. ] 


Enactment) Order, 1956. 





In the 1956 election of the General Council of the Bar, the 
following candidates have been duly proposed to fill the twenty- 
five vacancies upon the Council: Queen’s Counsel—Sir Godfrey 
Russell Vick, Mr. Gerald Gardiner, Mr. David Karmel, Mr. J. E. S. 
Simon, M.P., Mr. J. di V. Nahum, Mr. M. A. B. King-Hamilton, 


| Mr. Norman Skelhorn, Mr. J. A. Plowman, Mr. D. H. Robson, 


Mr. J. T. Molony, Mr. Stephen Chapman, and Mr. Michael 
Albery. Outer Bar—Mr. J. A. Petrie, Mr. R. Castle-Miller, 
Mr. J. C. Llewellyn, Mr. J. A. Brightman, Mr. H. F. Newman, 
Mr. K. J. T. Elphinstone, Mr. J. F. E. Stephenson, Mr. P. H. B. W. 
Foster, M.B.E., Mr. R. B. C. Parnall, Mr. J. L. Arnold, Mr. John 


Elton, and Mr. J. F. Donaldson. Under ten years’ standing 
Mr. K. Bruce Campbell, Mr. J. D. May, Mr. P. R. Oliver, Mr. Mark 
Smith, and Mr. J. F. Kingham. 


Voting.—Every barrister is entitled to vote at the election. 
Ballot papers together with instructions will be sent out on or 
about 14th July. Any barrister who has not received a ballot 
paper may obtain one upon his written or personal application 
to the offices of the Council, Carpmael Building, Temple, E.C.4. 
Ballot papers must be returned to the Secretary on or before 
24th July, 1956. 
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NOTES AND NEWS 


Honours and Appointments 

The British Transport Commission announce the appointment 
of Mr. I’. O. Bates, assistant solicitor, First Division (Parlia- 
mentary and General) to be assistant solicitor (Administration). 
He will be succeeded by Mr. H.S. JANEs, senior solicitor assistant, 
First Division (Parliamentary and General). 

Mr. A. T. RAwLinson, deputy town clerk of Sutton Coldfield, 
has been appointed to a similar post at Slough. He will be 
succeeded by Mr. Jonn P. HoLpen, deputy town clerk of 
Kidderminster. 

Mr. H. W. Kirkwoop has been appointed an assistant Official 
Receiver for the Bankruptcy District of the County Courts of 
Sheffield, Barnsley and Chesterfield. 

It is announced that the appointment of Mr. Cyrit GEORGE 
XAVIER HENRIQUES as Puisne Judge, Jamaica, reported in our 
issue Of 3rd December, 1955, will not be proceeded with as 
he is required for an urgent appointment in British Honduras. 


Miscellaneous 
THE LANDS TRIBUNAL 
From 20th August next the address of the Lands Tribunal will 
be: 3 Hanover Square, London, W.1. 


DEVELOPMENT PLANS 
\DMINISTRATIVE COUNTY OF LONDON DEVELOPMENT PLAN 

Proposals for alterations or additions to the above plan were 
on 20th June, 1956, submitted to the Minister of Housing and 
Local Government. 

The proposals relate to land situate within the Metropolitan 

3oroughs of Hackney and Poplar. 

A certified copy of the proposals as submitted has been deposited 
for public inspection at The County Hall, Westminster Bridge, 
S.E.1 (Room 3114). 

Certified copies of the proposals have also been deposited for 
public inspection at the places mentioned below. 


District and Place of Deposit. 
Hackney—Hackney Town Hall, E.8. 
Poplar—Poplar Town Hall, Bow Road, E.3. 

The copies of the proposals so deposited together with copies 
of relevant extracts of the plan are available for inspection free 
of charge by all persons interested at the places mentioned above 
between the hours of 10 a.m. and 4 p.m. Monday to Friday, 
10 a.m. and 12 noon Saturday. 

Any objection or representation with reference to the proposals 
may be sent in writing to the Secretary, Ministry of Housing and 
Local Government at Whitehall, London, S.W.1, before 
14th August, 1956, and any such objection or representation 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the London County Council (reference LP/0.1) 
and will then be entitled to receive notice of any amendment 
of the plan made as a result of the proposals. 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the Lake District 
National Park. The plan, as approved, will be deposited in the 
County Hall, Kendal, for inspection by the public. 


Wills and Bequests 
Mr. W. B. Forward, town clerk of Beccles, left £78,937. 
Judge Thomas Richardson, O.B.E., of Corbridge, County 
Durham, a County Court judge on the County of Northumberland 
circuit and part of County Durham, left £23,537 (£22,830 net). 
Mr. C. H. Taynton, solicitor, of Gloucester, left £3,094 
(£1,861 net). 


OBITUARY 


Mr. F. S. BOXALL 


Mr. Frank Stuart Boxall, retired solicitor, of Yeovil, died 
on 27th June. He was admitted in 1910. 


Ma. P. S. DAVIES 
Mr. Percy Stanley Davies, of Finchley, managing clerk to 
Messrs. J. E. Baring & Co., solicitors, of Gray’s Inn, died on 
2nd July, aged 66. 


Mr. G. O. HUGHES 
Mr. George Oswald Hughes, solicitor, of Wrexham, died on 
28th June. He was admitted in 1906. 


Mr. F. H. RICHARDSON 


Mr. Frederic Henry Richardson, solicitor, of Bradford, died 
on 2nd June, aged 78. He was admitted in 1903. 


PRACTICE DIRECTION 


Section 5 of the Debtors Act, 1869, enables any Court to issue 
Committal Orders in respect of any debt or instalment of any 
debt due from the debtor in pursuance of any Order of that or 
any other competent Court. 

The High Court and County Court can thus exercise concurrent 
jurisdiction. 

In the High Court, save in respect of any order or judgment 
made or given in a matrimonial cause, this jurisdiction is exercised 
by any one of the Judges to whom bankruptcy business is assigned 
(at present Harman, J., Danckwerts, J., and Upjohn, J.). 

Rule 378 of the Bankruptcy Rules, 1952, provides that (save 
as aforesaid) no Judgment Summons shall be issued without 
leave of the Judge. The practice has been to give leave ex parte 
without any Affidavit in support of the application where the 
amount due exceeds £50. 

In the Final Report of the Committee on Supreme Court 
Practice and Procedure (1953 Cmd. 8878), it was recommended 
that all Judgment Summonses whether on High Court of County 
Court Judgments should be issued and heard in the County Court 
unless a Judge of the High Court should otherwise direct on an 
application to proceed in the High Court. 

It is now proposed to give effect to this recommendation. 

The Judges of the High Court exercising bankruptcy juris- 
diction have therefore decided that in future all applications for 
leave to issue a Judgment Summons in the High Court made 
after the 31st July next (subject as provided below) must be 
accompanied by an Affidavit showing cause why the Summons 
should issue in the High Court rather than the County Court. 

Such application will in the first place be considered by the 
Judge alone, but he may require the applicant or his Solicitors 
or Counsel to attend to support his application. 

Notwithstanding this direction, default summonses on orders 
made under Section 5 of the Debtors Act in the High Court 
before 1st August next will be issued as heretofore. 

Nothing in this Practice Direction is intended to affect the 
practice and procedure in cases falling within the Matrimonial 
Causes (Judgment Summonses) Rules, 1952. 

By direction of the Judges exercising bankruptcy jurisdiction. 


J. T. P. WILSON, 
Chief Bankruptcy Registrar. 
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